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REMARKS 

ON TBS 

ENGLISH ENLISTMENT QUESTION. 



The following remarks are made withoTit tlie authority or 
cognizance of any English official, and in some respects 
may be opposed to the English view of the subject in con- 
troversy. 

The writer has had no means of information other than 
those afforded by the public press. He has not been pro- 
fessionally engaged or consulted by any or either of the 
parties alleged to be implicated in the violation of the Act 
oi Congress respecting foreign enlistments ; and his reflec- 
tions may be regarded as those of a perfectly disinterested 
observer. On the 23d January last he published in the N. 
T. Herald a letter upon the question as to what is the true 
spirit and meaning of the Act of Congress prohibiting foreign 
enlistments in the United States, and the hiring or retaining 
of persons to go abroad, with intent to be enlisted in foreign 
service. Having thus embarked in the discussion, he feels 
constrained to support his position by a review of the cor- 
respondence between the English and American Govern- 
ments, which was published in the newspapers in the latter 
part of February last. 

In addition to the letter before referred to, the reader 
wall find the substance of that correspondence, and a co- 
pious extract from the opinion of Mr. Attorney General 
Gushing, (as published in the N. Y. Herald,) with various 
remarks on the questions of law and fact involved in the 
discussion between the two Governments. 

New York, April, 1856. 
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LETTER ON THE ENGLISH ENLISTMENT QUESTION, PUBLISHED IN 
THE NEW YOBK HERALD, 23d JANUARY^ 1856. 

It has been pretty generally assumed of late by the news- 
paper press of this country, npon the supposed authority of 
the opinions of Judges Eane and IngersoU, and Mr. Attor- 
ney-General Gushing, that it is unlawful to assist or induce 
any one to leave the United States for the purpose of en- 
listing himself in the service of a foreign government ; and 
before Judge Kane's decision in Philadelphia, in the case 
of the United States vs. Henry Hertz, the Attorney-General 
of the United States, in an official letter dated Attorney- 
General's office, September 12, 1855, and addressed to Mr. 
Van Dyke, the District Attorney, at Philadelphia, insists 
that even if the letter of the law had not been violated by 
the agents of the British Government, the spirit of the law 
had been evaded. The President's message also takes the 
same ground. 

I propose, with your permission, to inquire whcU is the 
true spirit cmd meaning of this la/Wy which has been so dif- 
ferently understood by the agents of the British Govern- 
ment on the one hand and some of the American authori- 
ties on the other. 

It will, I presume, be conceded that any person in the 
United States has a right to go abroad and serve in any 
foreign army ; also, that -it was not until recently understood 
3 by the public that it was criminal to advise, induce, per- 
suade, or assist men to go abroad for that purpose. 

It never occurred to me, for instance, that the act of 
Congress passed in the year 1818 (re-enacting the law of 
June 5, 1794,) which provides that no person shall " hire 
or retain" another to go out of the United States, " with in- 
tent to be enlisted," would be construed to mean that I 
should not be allowed to recommend or assist a poor unem- 
ployed Englishman in New York to go to Canada to enlist 
in the British army. I supposed that the act was merely 
designed to prohibit contracts to enUsty or contracts to go 
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ahroad wUh intent to he enlistedr^that is to aay^ toprohihit 4 
V^hat is commonly known as " recruiting.^^ (1) 

It appears, however, that I must have been all wrong in 
this idea, if Mr. Attorney-General Gushing and thePresident 
have rightly interpreted the law ; and even if they have 
not, the Attorney-General will insist that my act would be 
an invasion of the spirit of the law. 

This appears to me to be a mere gratuitous assumption, 
taking for granted what is not in the slightest degree pro- 
bable, viz., that Congress intended to prohibit amy one from 
ad/oising^ imdudng^ persuadmg or assisUng another to go 
ahroad to enlist. (2) 5 

The first question which naturally arises is, if such had 
been the intention of Congress, wovld not appropriate 
words ha/oe heen used — ^would not the law have prohibited 
such acts in direct terms, instead of merely prohibiting acts 
oi hiring or retaining ? 

The English statute 59 Geo. IH, c. 69, makes it a mis- 
demeanor to attempt to get others to go abroad to serve a 
foreign prince ; but then th^ same act prohibits any English- 
man fro^m entering i/nto or agreeing to enter into the service 
of a foreign prince or people. (3) It is quite clear that Con- 
gress did not intend to make such a law as thaty for the ^ 
government of the people of the United States. Indeed, the 
constitutionar power of Congress to go so far as that might 
well be doubted. Nor has any State of the Union yet 
deemed it necessary or proper to prohibit its citizens' from 
serving in foreign armies. And no such prohibition being 
in existence, no law has been enacted by any of the States, 
making it penal to advise or assist citizens to go abroad 
to enlist. It is evident, moreover, that such a law would 



Note 1. — ^This is the construction put on the law by Mr. Marcy's first letter 
(see post folio 60) by Judge Kane (see post folio 72), and in Lord Claren- 
don's letters (post foUos 69, 72, 106, 107, 110). 

Note 2. — Mr. Marcy contends in his letter of Dec. 28th (see post folio 178) 
that such was the intention of Congress, but the position assumed by hifli in 
that letter is inconsistent with his remarks referred to in the previous note. 
See comments on this inconsistency (post folios 138, 136). 

Note 8. — ^Mr. Buchanan erroneously assumes that the policy of the English 
and American laws on this subject are identical (see post folios 69, 292 to 297). 
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' be a rank absurdity, bo long as the oitizen is aUowed to gp 
of his own accord. 

In the case of Hertz, tried before Judge Eane, in Phila- 
delphia, the instructions alleged to have been given by the 
British Minister to the mtness Strobel, contained the fol- 
lowing : — 

^^ Memoranda for the guidance of those who cure to make 
known to persons in the United States the terms and con- 
ditions upon which recruits will be received into the. Bri- 
tish army : — 

1. The parties who may go to Buffalo, Detroit or Cleve- 
land for this purpose, must clearly imderstand that they 
must carefully refrain from anything which would consti- 
tute a violation of the law of the United States. 

2. They must therefore avoid any act which might bear 
the appearance of recruiting within the jurisdiction of the 
United States for a foreign service, or of hiring or retaining 
anybody to leave that jurisdiction with the intent to enlist 
in the service of a foreign power. 

•[Both these acts are illegal by the act of Congress of 
1818, sec. 2.] 

4. There must be no collection, embodiment of men, op 
organization whatever, attempted'within that jurisdiction. 

5. JfbpromiMS or cantractSy vyritten or verbal^ on the «*S- 
jecA of erJMimenty must le entered ^imio with cmy person 
toUhm thatjtmsdietion. (4) 



JV^e 4— If any agent employed by the British Gbyemment, to give adyice 
and assistance to persons desirous of enlisting in the British Proyinces, did 
contrary to these instructions make any contract, he did so without author- 
ity, and no blame can be attached to the British Gbvemment on account of it 

The iHrinted instructions famished to the agents contain the followiog 
caation: 

** Should the strict observance of these points be neglected, and the parties 
*' thereby inyolve themselves in difficulty, they are hereby distinctly i^prised 
** that they must expect no sort of aid or assistance from the British Govem- 
** ment : — ^this government would be compelled by the clearest dictates of 
** international duty to disayow their proceedings, and moreover, would be 
*< absolved from aU engagements contingent upon the success of the parties in 
*< obtaining by legal means soldierA for her Britannic Majesty's army.^ 



Digitized by LjOOQIC 



TSie information to be given will be, simplj, tiiiat to &ose 14 
desiring to enlist in the British army, facilities will be af- 
forded for so doing on their crossing the line into British 
territory, and the terms offered h/ the British Government 
may he stated as matter of vnforrruxtum onl/y^ and not as im- 
plying any promise or engagement on the part of those 
supplying such information, so long at least as they r^nain 
within American jurisdiction/' (6) 

This appears to be Mr, Onshing's authority for the state- 
ment in this letter before referred to, that " the Govern- 
ment of Great Britain, with extraordinary inattention to the 
grave aspect of its acts, namely, the flagrant violation of ^ 
our sovereign rights involved in them, has supposed it a 
sufficient justification of what it has done, to reply that it 
gave instructions to its agents so to proceed as not to in- 
fringe our municipal laws ;" and he continues : "But if the 
British Government has, by ingenious contrivances, succeed- 
ed in sheltering its agents from conviction as rmdefactors^ 
it has, in so doing, doubled the magnitude of the national 
wrong inflicted on the United States." 

The Attorney-General assumes, in the first place, that the 
acts authorized in the before cited instructions, would be 
evasioM of .the municipal laws of this country ; and, se- 
condly^-tikt^ndh acte constitute a violation of "our sove- 
reign rights as a nation." 1* 
• No reasons are given by Mr. Gushing for either of these 
propositions. 

In a second letter to Mr. Van Dyke, dated " Attomey- 
GeneraPs office, ITth September, 1855;" he says: " I desire 
to make a ftirther suggestion in regard to the trial of par- 
ties charged with recruiting soldiers in the United States for 
the service of the British Government. 

It is known that instructions on this subject were given 
by that government to its officers in the United States. 



N^U 6< — ^Id the oase of Wagner, it was assumed by tbe judge, that the 
Urns offued bj the British Gk>yeniment were not stated as maiUr of infor- 
mation only \>j Wagner, but that he Wagner promised on his own behalf or 
undertook to make a contract on behalf of the British. Goyemment, that 
Oook should receive certain pay for his services as a soldier (see folio 28). 
This w«s an unreasonable constmetioQ of Wagntrls words and Mndiict. 
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13 We are told by Lord Clarendon that those officers had 
" stringent instructions" so to proceed as not to violate the 
municipal law — that is, to violate its spirit, but not its letter 
H so, the instructions themselves violate the sovereign rights 
of the United States. 

But, in the meantime, every Consul of Great Britain in 
the United States is, by the avowal of his government, 
subject to the just suspicion of breach of law." 

I am unable to see, and Mr. Cushing does not attempt 
to show how, " the sovereign rights of the United States" 
can be violated by the gvomg of information omd asdsta/nce 

14 to persona desiring to enlist in the British army^ if the giv- 
ing of that information and assistance be not prohibited by 
the municipal law. (6.) 

It is worthy of observation that these letters of Mr. Cush- 
ing, which were very improperly read by Mr. Van Dyke 
in open court in Philadelphia in the case of the United 
States vs. Hertz, were officious, and not properly official. 
The duties of the Attorney-General are prescribed by law, 
aild it is no part of his duty to give opinions or instructions 
to District Attorneys ; and many of Mr. Cushing's prede- 

15 cessors have refused to give such opinions or instructions. 
(Opinions of Attorneys General, 156.) Mr. Cushing's prin 
cipal object in writing the letters to Mr. Yan Dyke, evi- 
dently, was to have a fling at the British Government and 
its agents. But even Mr. Cushing appears to have been 
outdone by Judge Kane, who is reported to have charged 
the jury as follows : 

" Our people and our government have been accused of 
forgetting the obligations of neutrality, and pushing our- 
selves forward into the conflicts of foreign nations, and leav- 

16 ing belligerents to fight out their own quarrels. For one, I 
confess that I felt surprised, as thisjease advanced, to learn 
that during the very time that these accusations were fulmin- 
ated against the American people by the press of England, 
there was on the part of eminent British functionaries here 
a series of arrangements in progress, carefully digested, and 
combining all sorts of people, under almost all sorts of influ- 



NgU e.^See the discassioQ on this point (folios 104, 114, 246 et seq.) 
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ences, to evade the laws of the United States by which our 17 
country sought to enforce its neutrality ; arrangements ma- 
tured upon a careful inspection of the diiferent sections of 
our statutes ingeniously to violate their spirit and principle 
without incurring their penalty, and thus enlist and send 
away soldiers from our neutral shores to fight the battles of 
those who were incontinently, and not over courteously, 
admonishing us to fulfil the duties of neutrality. 

" I allude to these circumstances and this train of thought, 
gentlemen, not because it is one that should influence your 
action as jurors, but because I feel it my duty to guard you 18 
against its influences." 

The Judge delivered this inflammatory harangue, denounc- 
ing what he calls the false accusations of the British press 
and the misconduct of British functionaries, for the mere 
sake, as he would have us he^&vQy of soothing the minds of 
the jury ! Faugh I 

The Judge told the jury that it was not lawful for a per- 
son to engage another here to go to Halifax for the purpose 
of enlisting. He did not instruct the jury that it was la/w- 
fuL to.assisty indtcce and persuade another to go to Halifax 
for that purpose ; and doubtless the jury supposed that any 19 
one who received assistance to go to Halifax, engaged to 
go there within the meaning of the Judge's charge. (7.) 

It is observable that in this case of Hei*tz the witnesses 
for the prosecution were allowed to state their conclusions 
of law and fact, instead of detailing the circumstances from 
which they drew those conclusions. The defence does not 
appear to have been a real one, and it may be added, that 
the defendant is at large. When we look at the Judge's 
charge, the reading of Mr. Cushing's letters in court, and 
other features of this anomalous proceeding in the shape of 



yote v. — Judge Kane had previously held that it was lawful " to pay the 
passage from this country of a man who desires to enlist in a foreign port." 
If the judge had repeated this opinion to the juiy in Hertz's case instead of 
talking loosely about "engaging ** another here to go to Halifax for the pur- 
pose of enlisting, it is probable that Hertz wou d not have been convicted. 
If, however, Hertz did " hire or retain *' any person to go to Halifax with in- 
tent dtc., he violated his instructions. 
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20 a triftl) we may form a pretty shrewd conjeetnre as to how 
and why it was got up. 

One 18 not hired or retamed to go out of the Umted States 
toith intenty i&Cy if he does not enter into a contract or obU- 
gaUon to do so. It is necessary for the contract or obliga- 
tion to be made in such a way that the party could be sued 
for a breach of it, if it were a legal contract. There must 
be an actual hiring or retainer, not a mere attempt or 
offer to hire or retain, that not being provided against by 
the act. If the party receiving assistance to go abroad with 
intent to erUist, can alter his mi/ndy amd stay here withont 

21 violating any contract or engagement on his part, there is np 
hiring or retainer within the meaning or spirit of the act. (8.) 

Any other construction would make \i penal to give a mail 
the price of a rail/road ticket to enable him to reach the 
place where he intends to enlist. (9) 

It may be asserted, without fear of contradiction, that 
so fa/r from the spirit of the act being as represented hy 
Mr. Cushingy not half a dozen votes could home been obtain- 
ed i/n Congress in the year 1794 or the year 1818, or at any 
time since, in support of a biU couched in that spirit. (10.) 

22 in the case of the United States vs. Wagner, tried before 
Judge Ingersoll in New York, the Judge charged the jury 
as follows : — 

" Any resident of the United States has a right to go to 
HaUfax with the intent to enUstil 1) If one person merely in- 
forms another that if he went to Halifax, or any foreign 
country, he can be enlisted as a soldier in the service of a 
foreign government, this is no offence against the law of 
Congress." 



NoU 8. — See Lord OlarendoD's remarks to the same effect (folios 69, 72, 
107, 110). 

Note 9. — See the opinion of Judge Eane on this point, given before the 
Government, insisted on a different constmction of the law (folio 72). 

NoU 10.— See remarks (folios 84, 41. Notet 87, 96.) 

Note 11. — See this subject fully discussed (folio 288). The existence of 
this right makes the authorities relied on by Mr. Gushing, wholly inapplicable 
to this country (see notes 16, 30, 95). And the neutrality of the U. S. would 
be in no respect compromised by the exercise of the right which has exists 
ever since Uie formation of this government (See, per Galiani, cit^ by Mr. 
OuBhiDg folio 198). 
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^en tiie Judge iastructed the jtiry that if the mim 96 
ntmed Cook "agreed" with "Wagner that he, Cook, 
would go beyond the limits of the United States to Hali- 
fax and enlist, and if the inducement of such agreement 
"was a promise on the part of Wagner that he, Cook, 
when he should so enlist should receive $30 advance, and 
should also receive $10 a month for his services as a sol- 
dier ; (12) or if a part or the whole of the consideration for 
such agreement on the part of Cook, was the payment of 
the passage of Cook from New York to Boston, or a pro- 
mise to pay such passage, or if the consideration of such 24 
agreement^ or reason, or motive, which led to it, was any 
other promise of money by Wagner, or any other valuable 
thing ; and if Cook, when he entered into such agreement 
upon any such consideration, had the intent to go to Hali- 
fax, and there be enlisted or entered as a soldier," the of* 
fence would be complete. 

The Judge adds : " So that you see that the mere giv- 
ing of information is not sufficient — ^the mere starting to 
go is not sufficient ; there must be some inchieemeni such 
as I have stated to you." (13) 25 

Upon this charge, it is not probable that any of the jury 
understood the law to be, that not only might information 
be lawfully given, as suggested in the Judge's charge, but 
that a/ny one may lanjofuUy advise and asmt, or mduce 
another to go and enlist in the service of a foreign goverrir 



Note 12. — See remarks on this part of the charge, ante note 6, page 7. 

i\rf>^tf 13.«— No exception could have been taken to the Judge's charge as it 
was delivered ; but if he had been required to charge that to " advise and 
assist'' is not to " hire or retain" he could not properly have refused to so lay 
down the law, and probably would have complied with the request. In 
that event, it is not at aU likely that the jury would have convicted the 
accused. 

The Judges charge properly construed is, that the law is not violated un- 
less a contract is made. ' But the charge, as reported, was indistinct, and cal- 
culated to mislead the jury. It is true that the Judge does not say that the 
payment of the passage from this country of a man who desires to enlist in a 
foreign port would be a violation of the Act (that it would not, see per Judge 
E^e, post folio 72,) but the jury might have supposed that such payment 
constituted " some inducement " within the meaning of those words aa used 
in Judge IngersoU's charge. 
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26 meni. The Judge does not instruct the jury that one 
may assist or induce another to enlist, and yet that he, by 
so doing, cannot be accused of hiring or retaining him to 
do so. But the Judge repeats to the jury that the mere 
giving of information is no offence, from which they could 
. but conclude that any act beyond that would be unlawful. (14) 
To hire is " to engage a man in temporary service for 
wages." ( Johnson's Diet. ) To retain is " to keep in pay 
to hire." (lb.) To constitute a hiring or retainer, there 
must be a promise to render services in consideration of 
something to be paid or done by some other person. 

^^ As to what constitutes a contract, see Comyn on Con- 
tracts, vol. 1, p. 1 ; Chitty on Contracts, p. 3. The act of 
Congress is a penal one, and should be strictly construed ; 
but if constrvsd ever so loosely ^ it covld not he made to 
mecm that persuading a mam, to enlist is hi/ring him to do 
so^ nor that the act of assisting a m^an to go abroad is a 
retainer of him for that purpose. (15) 

It will be observed that the Judge assumes that what 
could only have been a representation by Wagner as to 
the bounty to be paid by the British Government to a sol- 
dier and his pay, might be treated, by the jury as a pro- 
mise on the part of Wagner that such bounty should be 

*° paid and such pay allowed. This serves to show how loose 
are the Judge's ideas as to what constitutes a contract of 
hiring. 

The jury, as might be expected from the unpopularity 
of the cause of the allies in the city of New York, readily 
adopted the Judge's views ; and in the exercise of their 
power to decide upon conflicting testimony, preferred the 
evidence of the single witness for the prosecution to that of 
three respectable witnesses for the defendant, although 
the former was, by his own account, a participant in the 



Not0 14. — Upon such a loose charge, a man would be in jeopardy who had, 
from charitable motives, given a few dollars to another to enable him to 
emigrate. 

Note 15. — Obvious as this may appear, it is contradicted by Mr. Marcj and 
Mr. Gushing, (folios 183, 135, 178, 218). See remarks on Mr. Marcy's incoD- 1 
Bistency. Notfs 30, 30, 37, folio 295. 
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alleged yiolation of the law, and there was no corroboi^ 29 
tion of his testimony. 

President Pierce's recent message lays down the un- 
deniable proposition that no government can he permitted 
to levy or raise troops m the United States^ and that the 
attempt to do it would be an unwarrantable attack on the 
national sovereignty. In this he is ftilly supported by 
Vattel, B. 3, ch. 2, s. 15. (16) 

He goes on to say that when the British Parliament 
passed an act to provide for the enlistment of foreigners in 
the military service of Great Britain, it was not anticipat- 
ed " that the British Government proposed to attempt re- 80 
cruitment in the United States, nor did it ever give inti- 
mation of such intention to this Government. It was mat- 
ter of surprise, therefore, to find subsequently that the en- 
gagement of persons within the CTnited States to proceed 
to Halifax, in the British province of !N^ova Scotia, and 
there enlist in the service of Great Britain, was going on 
extensively, with little or no disguise." (lY) 



Note 16. — ^Vattel in the passage referred to, speaks of the acts of indiyi 
duals, and says, that if they acted by the order of their Soyereign, such a 
proceeding is a sufficient reason for declaring war against him. Vattel does 
not say that an act which an individual might lawfully perform would be- 
come illegal if done by the order of his Sovereign. His words are ** The man 
who undertakes to enlist soldiers in a foreign country, without the 8overeiffn*$ 
penniuiony and in general whoever entices away the subjects of another state, 
violates one of the most sacred rights of the Prince and the nation. The 
crime is distinguished by the name of kidnapping or man-stealing." 

As the act of Congress prohibits enlistments in the IT. S. for foreign 
sOTvice, the attempt to effect such enlistments would be an unwarrantable 
attack on the national sovereignty. It would be otherwise, if no municipal 
law founded on usage or legislation, forbade the act (see post folio 800 et seq.) 

The act of enlisting a person in the IT. S. for foreign service, could not 
however be properly called kidnapping, as the old slavbh doctrine of allegi- 
ance does not prevail here, a doctrine which '* was derived from the feudal 
system, by which men were chained to the soil on which they were bom and 
converted from free citizens to be the vassals of a lord or superior." (post 
folio 270.) 

Note 17. — ^There was no such engagement, i. «., hiring or retainer effected 
by the orders of the British Qovemment But persons were advised to pro- 
ceed to Halifax and there enlist, and were informed on what terms they 
could do so, and were supplied with the means of going there. And all thb 
the agents of the British Govermnent supposed they had a right to do. If 
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81 The President eajs that suitable representations on tile 
subject were addressed to the British Government. " There- 
upon, it became known, by the admission of the British 
Government itself, that the attempt to draw recruits from 
this country originated with it, or at least had its approval 
wid sanction ; but it also speared that the public agents 
engaged in it had " stringent instructions " not to violate 
the municipal law of the United States/' 

"It is difficult to understand how it should have been 
supposed that troops could have been raised here by Great 

82 Britain without violation of the municipal law. The un- 
mistakable object of the law was to prevent every such 
act, which, if performed, must be either in violation of 
tiie law or a studied evasion of it, and in either alternative 
the act done would be alike injurious to the sovereignly of 
the United States.'^ 

In the passage just quoted, the President is speaking of 
the admission of the British Government that an attempt 
had been made " to draw recruits from this country," by 
causing agents to give information to persons lihely to go to 
88 Halifax with intent to enlist ; and the President very im- 
fiurly and illogically, as it appears to me, treats that as a/n 
admission that Great Britain had attempted to raise troops 
h&re in the United States. 

What he says about " the unmistakeable object of the 
law," is a mere truism. Now, if the olject of the km reoRy 
was to prevent American citizens from entering iMo foreign, 
servicey why does not the President say so? (18) If tiiathad 



Mr. Marcy had told Mr. Orampton, that even the publication of an article 
or advertisement in a newspaper, stating the terms on which recruits would 
be receiyed in the Britbh dominions, would be treated as a violation of, or 
at all events an evasion of the spirit of the act of Congress, or an infraction 
of international law, it is probable that under the circumstances no attempt 
^ould have been made to induce persons to leave this country for the pur- 
pose of entering into the service of Great Britain. 

But we find that it is only at a recent period, when forced by the exigency 
of the argument, that Mr. Marcy takes this view of the law (folio 188), against 
which may be^uoted his own exposition of the law in the eaiiier stages of 
the controversy, (folios 60, 60). 

Kote 18. — Mr. Marcy in his first letter on this subject (post folio 45), stotes 
the object and intent of the law in the foUowing words ''enacted for the ex- 
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hwa the intention of 0<mgrese^ then^ indeed, it might well 31 
have be^i said that any attempt to persuade or induce 
American citizens to enter a foreign service would be a 
violation of the spirit of the law, although it does not in 
terms prohibit such attempts. 

But the undeniable fact is, that any American citizen or 
resid^it of the United StaJtes has a right to go abroad and 
enlist himself as a soldier in a foreign service. And it is 
an irresistible conclusion, that it is allowable to present to 
the public the reasons which may be calculated to influ- 
ence them in making up their minds on the question 
whether they will assist either of the belligerents. (19) This is 



press purpose of maintainiDg our neutral relations with other powers.** And 
he complains that persons had been enlisted in the U. S. by the authority of 
the British Officials (folio 48), that this course of proceedings seriously com- 
promttted the neutrality of the U. S. 

Note 19. — See Lord Clarendon's argument on this point (folio 69). Presi- 
dent Pierce does not very clearly deny the doctrine contended for by Ijord 
Clarendon, but yet the President seems to take it for granted that if the 
Queen of England should invite Englishmen in the U. S. to return to serre 
their native country, such conduct would be a violation of the act of 
Congress. Mr. Marcy is more distinct on this point. He insists (folio 186), 
that international law has been violated by the enticement of persons away 
from this country in order to be enlisted. 

He calls aU agents appointed to give information and assistance " recruk- 
era,** and treats all thp statements contained in the public advertisements 
issued by the British authorities as offers made by those agents. In this dis- 
ingenuous spirit the discussion is carried on throughout, on the part of the 
IT. S. Government. 

The questions in dispute are plain and simple and cannot be effectually 
mystified by ingenious substitutions of other words for those of the act of 
Congress ** hire or retain." 

These questions are : 

1. Do I hire or retain a man to go abroad to enlist by merely advising or 
assisting Um to emigrate for that purpose I {tee folios 8, 21.) 

2. Did Congress intend to forbid such aid or assistance! What was the 
true object of the act? (see folios 33, 48. Notes 22, 95.) 

8. Is the act of rendering sudi aid or assistance in the U. S. a violation of 
international law having due regard to the political condition of tiits country t 
(see f^o 241 et seq.) 

4. Should the British QoTemment be blamed for anything whidi maiy 
have been done by their agents, beyond the giving of information and as- 
sistaooe^'seeiog that they were espresilj ordered to. do nothing inore I (see 
16)10^9. NiUHih^l^i 
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S5 an importont right which the citizens of a reptblic should 
not relinquish or allow to be impaired. The subjects of a 
monarch may be allowed no option in such matters ; but it 
is otherwise with the republican. 

It is true, t;^at all acts should be prohibited by law which 
might be complained of by either of the belligerents as 
breaches of neutrality, but no one wiU pretend to say that 
cither of the belligerents has the right, according to the law 
of nations, to require the government of this country to pro- 
hibU its citizens or persons resident herefrom going abroad 
for thejmrpose of assisting the enemy. (20) This would be 
more than the utmost exercise of good &ith towards either 
36 party could require. (See Vattel, B. 3, ch. 7.) 

If the Government of the United States were to penmt 
expeditions to be fitted out in this country to assist a nation 
at war with another (this country being at peace with both), 
there would be a breach of the neutrality which the law of 
nations requires to be faithfully observed. (See Wheaton's 
Law of Nations, part 4, ch. 3, s. 16, 17.) 

Vessels, however, may be fitted out in the ports of the 
United States for the purpose of conveying military stores 
^* to either of the belligerents. " It is not considered as a 
duly imposed upon a nation, by a state of neutrality, to 
prevent its seamen from employing themselves in contra- 
band trade." (Opinion of Attorney-General Lee, Dec. 10, 
1795.) (House Doc. No. 123, 26th Congress, 2d Session.) 

The great fallacy in the President's message lies in the 
assvmption thai, the agents of the British Oovermnent could 
not la/mfvlly gioe amy informaUon to residents of this coun- 



6. 1b it unlawful for an agent of the British Goremment to do what a 
private individual might lawfully do in regard to giving information and 
aasistance to emigrants who intend to enlist in the British service I (see folios 
58, 291 to 800.) 

Note 20. — See the passage from Galiani quoted bv Mr. Gushing, ( post folio 
198) where it is laid down that it is no breach of neutrality by a neutral 
Sovereign to permit his subjects to enlist in the military service of other 
Governments, unless this permission be given for the first time on the occur- 
rence of war between two States. 

A fortiori. No nation can complain of the exercise of the established 
right of the citizens of this Republic to expatriate themselves— stiU lees of 
the return of emigrants to their native countries. 
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i/ry calculated to induce them to go abroad amd enUst them- 38 
sd/vea — ^that if the British Government should succeed in 
getting any recruits in that way, there must be a violation 
of the law, either of its letter or its spirit. The President 
reads the law just as if it were in the terms of the English 
act of Parliament, and as if no difference existed between 
the rights of a British suly ect and those of a citizen of this 
republic. 

"With all due submission, it appears plain to my mind 
that individuals in this country have a perfect right to ren- 
der material aid and assistance to any nation at war with 
another, or to any people struggling for independence. 39 
Not only may articles be published in the newspapers, cal- 
culated to persuade or induce those who sympathise with 
one of the belligerents to go to his aesistance, but subscrip- 
tions may be collected to defray th^ir expenses ; articles 
contraband of war may, at the risk of the individuals, be 
sent; loans may be negotiated, and everything short of the 
acts which the laws of Congress now prohibit within the 
jurisdiction of the United States, may be done without 
affording any just cause of complaint to a foreign nation. 

When Congress, in 1794, passed the act prohibiting the 40 
hiring of men in the United States to enlist in foreign 
armies, or the hiring of them to go abroad for that purpose, 
the law of England provided (9 Geo. 2, c. 30, enforced by 
Stat. 29 Geo. 2, c. 17,) that if any subject of Great Britain 
should enlist himself, or if any person should procure him to 
be enlisted, in any foreign service, or should detain or em- 
bark him for that purpose, without the King's license, he 
should suffer death. (4 Black. Com., 101.) 

Congress declined imitating this legislation (which has 
since been greatly modified in England by the act 59 Geo. 
3, c. 69). 41 

The British subject was not allowed to go abroad to serve 
another government, because he was the property of his 
sovereign ; (21) but the citizen of the United States owns 
himself, and has a right to go where he pleases, and Congress 
only desired to prevent such acts within the jurisdiction of 



Note 21. — See as to the origin of this prohibition post folio 270. 
3 
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42 the United States as might be complained of by any bel- 
ligerent as involving a breach of neutrality. 

.1 do not believe that the framers of the act of Congress 
ever intended to prevent any man, or number of men, 
from furnishing money or other assistance to parties de- 
sirous of going abroad to join in military expeditions, pro- 
vided they are not carried on from the territory or jurisdic- 
tion of the United States. The parties supplying the funds 
may reasonably expect that those who received the money 
or other assistance will carry out their expressed intentions ; 
but there is no violation of the law if it be left entirely to 

43 them to determine whether afterwards they will go or not. 
But, however this may be, it is quite clear that the admis- 
sion of the British Government as to the instructions given 
as above to its agents, dpes not warrant the President's con- 
clusion, it being evident that the true intention of Congress 
was merely to prevent "recruiting" within the United 
States, and that there was no design or intention to prohibit 
citizens or residents from going abroad for the purpose of 
enlisting in any foreign service, and consequently no inten- 
tion to make criminal the act of assisting them in the exer- 

44. cise of their undoubted right to leave this coimtry for that 
purpose. 



ABSTRACT OF THE COBEESPONDENCE BETWEEN THE GOVEBN- 
MENTS OF ENGLAND AND THE UNITED STATES ON THE ENLIST- 
MENT QUESTION, AS PUBLISHED IN THE N. T. HEBALD ON FEB. 

29th, 1856. 

Mr. Marcy to Mr. Btteha^nan. 

Department of State, ) 
Washington, June 9, 1855. ) 

Sm, — Some time since, it became known that a plan was 
. g on foot to enlist soldiers within the limits of the United 
States to serve in the British army, and that rendezvous 
for that purpose had been actually opened in some of our 
principal cities. Besides being a disregard of our sove- 
reign rights as an independent nation, the procedure was a 
plear and nqianifest infringement of our lawSy enacted for 
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the eoopress purpose o/mamtaming cv/r neutral relationt 46 
with other jc>ower8.{22) It was not reasonable to suspect that 
this scheme was in any way countenanced by the British 
Government, or any of its subordinate authorities resident 
within the United States or in the British North American 
Provinces ; but a further examination into the matter has 
disclosed the fact that it has had not only the countenance, 
but the active support of some of the authorities, and, to 
some extent, the sanction of the British Government. 

When intimations were thrown out that the British con- 
suls in this coimtry were aiding and encouraging this scheme 47 
of enUstnient within our limits^ Mr. Crampton, Her Bri- 
tannic Majesty's Minister to this Government, showed me 
the copy of a letter, which he had addressed to one of them, 
disapproving of the proceeding, and discountenancing it as 
a violation of our laws. After this act on the part of the 
British minister, it was confidently believed that this scheme, 
however it may have originated, and with whatever coun- 
tenance it might have been at first looked on by British 
functionaries, would at once have been abandoned. This 
reasonable expectation has not been realized ; for efforts to 48 
raise recruits within the United States for the British Army 
have not been intermitted, but are still prosecuted with en- 
ergy. To arrest a course of proceedings which so seriously 
(xmvprormtted ourneutraUiy^i^Z) prosecutions, by the order 
of the Government, were instituted against the offenders- 
This led to developments which established 4;he fact that the 
Governor of Nova Scotia, apparently with the knowledge 
and approval of Her Majesty's Government, had a direct 
agency in this illegal proceeding. 49 

I herewith send you a copy of an order or notification 
which has been published in our newspapers, and believed 
to be genuine, purporting to have been issued by that func- 
tionary. It clearly appears from this document that the 
recruits were to be drawn from the United States ; that the 
engagemerUs with them were to he made within our limits, 
in open violation of the second section of the act of Con- 



Note 22.— vThifl accords with the view of the object and intent of the act 
taken ante, (folios 4, 21, 88, 41,) and see post note 96. 
NoU 28.— See ante note 18 and post folio 252 to 266, 818. 
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60 gresa of the 20th April, 1818 ; and that British officials were 
the agents furnished with the means for carrying the ille- 
gal measure into effect. These agents have been engaged 
within our jurisdiction devoting themselves to the execution 
of this plan. 

Notwithstanding the legal measures taken by the officers 
of the United States to suppress the procedure, the work is 
still going on. We have accounts of persons constantly 
leaving the United States for the British Provinces, vmder 
engagements^ contracted here^ to enter into the British mUi- 
ta/ry service. Such engagements are a^ rmich an i/nfringe- 

51 ment of oiur laws as more formal enlistments.{2^) 

I am directed by the President to instruct you to call the 
attention of Her Majesty's Government to this subject. He 
desires you to ascertain how far persons in official station 
under the British Government acted in the first instance in 
this matter with its approbation, and what measures, if any, 
it has since taken to restrain their unjustifiable conduct. 

The excuse offered by the British authorities for enlist- 
ing or engaging soldiers to enlist within the United States 
is, that Ser Majesty* s subjects^ a/nd Germmis resident there- 
iny had eosfpressed a desire to enter the British a/rmy. This 
fact, if it were unquestionable, would, not justify the Bri- 
53 tish authorities in converting the United States into a field 
for recruiting the British army. 

Were not the proceedings in open violation of law, a re- 
spect for our obligations of neutrality ^ and the observance of 
the comity due to us^%^ friendly power, would render such 

a course by either belligerent disrespectful to us. 
* * * * 

Though the proceedings of this government to frustrate 
this scheme may have caused the manner of carrying it on 
to be changed, there is reason to believe that it is still clan- 



Note 24. — ^Mr. Marcy takes a correct view of the law in this letter, but w'as 
mistaken in supposing that the British Government had authorised enlistments 
to be made in the United States, or any engagements to be made such as he 
speaks of. See a totally different view of the law adopted by Mr. Marcy, 
( folio 185) after Mr. Oushing's opinion had been taken, August 9th, 1866, 
upon the receipt of Lord Glarendon's letter of July 16th. 
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ddstinely prosecuted by British officers with means furnish- 53 
ed by their Gtovemment. 



Mr. Buchcman to Lord Cla/rendon, 

Legation of the Untted States, ) 
London July 6, 1855. ) 

* * * 4e 

The American Government are constantly receiving in- 
formation 1^Q.t persona are leamng^ and hameleft the United 
StaieSs vmde/r enga;gements contracted within their limits to 
enlist as soldiers in the British army on their arrival in the 
British Provinces.(25) These persons are provided with 54 
ready means of tra/nsit to No^a Seotia^ in consequence of the 
express promise of the Lieutenant-Governor of that Province 
to pay " to Nova Sootian and other shipmasters^^ the cost of 
a passage for each poor man, " willing to serve Ser Mor 
j^ty^ shipped from Philadelphia, New York or Boston. 

The disclosures made within the very last month, upon a 
judicial investigation at Boston, (a report of which is now 
before the undersigned,) afford good reason to believe that 
an extensive plan has been organized by British function- 
aries and agents, and is now in successful operation in dif- 
ferent parts of the Union, to furnish recruits for the British 
army. 55 

All these acts have been performed in direct violation of 
the second section of the Act of Congress of the 20th April, 
1818, which provides, " That, if any person shall, within 
the territory or jurisdiction of the United States, enlist or 
enter himself, or hire or retain another person to enlist or 
enter himself, or to go beyond the limits or jurisdiction of 



N0U 26. — It wiU be observed that Mr. Buchanan did not at this time sup- 
pose that there could be any cause of complaint against the British Govern- 
ment unless engagements had been contracted in the way he mentions, ( see 
folio 60) and yet we find Mr. Cushing contending afterwards that the law 
would be violated by merely imiUing persons to enlist in Oaoada. 



Digitized by LjOOQIC 



56 the United States, with intent to be enlisted or entered in 
the service of any foreign prince, state, colony, district, or 
people, as a soldier, as a marine or seaman, on board of 
any vessel of war, letter of marque or privateer, every per- 
son so offending shall be deemed guilty of a high misde- 
meanor, and shall be fined not exceeding one thousand 
dollars, and be imprisoned not exceeding three years," &c. 

Theplmn a/nd imperative duUes qf neutrality^ wnder the 
Icm of nations^ require thait a neutral nation shall not suffer 
its territory to become the theatre on which one of theheUiger- 
ents might raise armies to wage war against the other. (26.) 

57 If such a permission were granted, the partiality which 
this would manifest in favor of one belligerent to the pre- 
judice of the other, could not fail to produce just com- 
plaints on the part of the injured belligerent, and might 
eventually involve flie neutral as a party in the war. 

The Government of the United States, however, did not 
leave the enforcement of its neutral obligations to rest alone 
on the law of nations. At an early period of its history, in 
June, 1Y94, under the administration of General Washihgton, 
KVLOct of Congress was passed dejming amd enforcing its 

58 neul/ral duties', (27,) and this act has been supplied, extend- 
ed and enlarged by the act abeady referred to, and now in 
force, of the 20th April, 1818. Under both these acts, the 
very same penalties are imposed upon aU persons implicat- 
ed, whether the actual enlistment takes place within the 
territory of the United States, or whether an engagement 
is entered into to go beyond the limits or jurisdiction of the 
United States, " with intent to be enlisted or entered in the 
service of any foreign prince," &c., &c. Without the latter 
provision, the former might be easily evaded in the manner 
proposed by the Lieutenant-Governor of Nova Scotia. Jf 
the la/io permitted am/ indimdicalsy whether official or tmoff- 



Note 26. — ^This doctrine is unobjectionable. But it by no means foUoirs 
that a neutral nation is bound to prevent invitations to its citizens to enter 
nto foreign service, especially where under the political syetem of sach neutral 
nation its citizens have an absolute right of expatriation. See ante folio 86 
and post folios 252 to 256, 288, 313. 

Note 2*7. — ^That was the true object of the act, and it, like the act of 1818, 
merely forbade enlistments and the hiring or retaining of persons to go abroad 
Vith intent to enlist 
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maly (28,) to engage persons in Pluladelphia, New York and 59 
Boston to serve in the British armn/y and to enter into con- 
tra^ to transport them to Halifax^ there to complete the 
formal act of enlistment, then it is manifest that this law, 
to a very great extent, would become a dead letter. 

The undersigned is happy to know that, in this respect, 
the policy of the British Government is identical with thai 
of the United States^ (29.) The foreign enlistment act, (69 
Geo. 3, ch. 69,) like the act of Congress, inflicts the same 
penalties upon any individual who shall, within the British 
dominions, " engage any person or persons whatever" " to 
go, or to agree to go, or embark from any part of Her 60 
Majesty's dominions, for the purpose or with intent to be so 
enlisted," as though the enlistment had actually taken 

place within the same. 

^ ^ ^ ^ 

In view of all these considerations, the President has in- 
structed the undersigned to ascertain from the Earl of 
Clarendon how far persons in official station^ under the 
British Government, have acted y whether with or without 
its approbation, eitJier in enlisting persons withi/n the United 
Stales y or engaging them to proceed from thence to the British 
Provinces for the purpose of 'being there enlisted^ (30 /) and 



Note 28. — Mr. Buchanan is right in treating the acts of indiyidaals, whether 
official or unofficial, as standing on the same basis. A different position, 
however, is assumed by Mr. Marcy. (See on this point foDos 294 to 300.) 

Mr. Buchanan is also right in saying that the law -did not permit indi- 
viduals to engage (i. e. to contract with) others in Philadelphia, New 
York, <&c., to serve in the British army. But he mistakes the positign taken 
by the Lieutenant Governor of Nova Sco^a who did not authorise any such 
engagements to be made in the United States. 

Note 29. — This is a mista'ke. ( See ante folio 5 and post folio 292.) 

Note 30. — N. B. — The only question put to Lord Clarendon is, how far per- 
sons in official station have acted " either in enlisting persons within the 
United States, or engaging them to proceed from thence to the British Prov. 
inces for the purpose of being there enlisted." 

On receiving the answer of Lord Clarendon that he did not believe that any 
persons in official station had acted in the way suggested, and that if they 
had, their conduct was unauthorised, Mr. Marcy, under the guidance of Mr. 
Gushing, broaches an entirely new theory and talks about the sediiction of peo- 
ple from the United States as if they were the subjects of some despotic 
prince 1 And aU this after Lord Clarendon, in order to avoid any offence 
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61 what measnres, if any, have been taken to restrain their 

unjustifiable conduct. 

* * * * 



63 



Mr. Maroy to Mr. Buchanan. 

Depaetment of State, ) 
Washington, July 15, 1855. J 

Sm, — Since my dispatch of the 9th ultimo, in relation to 
the recruiting soldiers within the United States for the Bri- 
tish army, information has been received here that the 
business is not only continued, but prosecuted with increas- 
ed vigor and success, and there is no doubt that it is carried 
on by the efficient aid of the officers and agents of the Bri- 
tish Government. It was expected, after the attention of 
Her Britannic Majesty's Minister near this Government 
was directed to this subject, and after he had presented 
Lord Clarendon's note of the 12th of April last to this De- 
partment, and given assurance that steps had been taken 
to arrest the illegal procedure, that we should have witnes- 
sed no farther participation by British functionaries in the 

attempt to invade our sovereignty and defy our laws. 
* -je * ^ 

The notification of the Governor of Nova Scotia (a copy 
of which accompanied my dispatch of the 9th ultimo,) is 
unrevoked ; agents in our principal cities are now busily 
engaged in making contracts with persons to go into the 
British Provinces, and there to complete their enrolmert in 
the British army ;(31) liberal advances still continue to be 
made as an inducement for entering into such engagements^ 
and a free passage to the British Provinces is provided for 



being given to this country by the over-zeal of the subordinates of the British 
Government, had done far more than could have been required, viz : abolish- 
ed the recruiting establisnment at Halifax for the enlistment of persons 
coming from the United States. 

Noi€ 31. — ^This letter, like the preceding one from Mr. Marcy, assumes the 
ground of offence to be the making of contracts here to go into the British 
Provinces, thereto be enlisted; and he says that on arriving there the parties 
are " treated as under obligation to perfect their enlistment.** 
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them. The facts that these persons receive compensation 64 
for their engagements^ are taken to the provinces free of 
charge, and there treated as under oUigation to perfect their 
enlistment in the British army, show that what has been 
done in the United States was set on foot by the British 
o£Scers in the provinces, and that this scheme was not 
abandoned after the presentation of Lord Clarendon's note 
of the 12th of April, 1855, but is continued down to the 
present time, and is prosecuted with more vigor and effect 
than at any previous period. 

If an apology, grounded upon an alleged ignorance of 
our laws, could be offered for introducing this scheme for 
recruiting the British army by men drawn from the United 65 
States, that excuse could not be available after the provi- 
sions of these laws were first made known to those engaged 
in the scheme. * ^ * 

As recruiting for the British army, in the mode alluded 
to, is still prosecuted within the United States by officers 
and agents employed for that purpose, the President in- 
structs you to say to Her Majesty's Government that he ex- 
pects it will take prompt and effective measures to arrest 
their proceedings, and to discharge from service those per- 
sons now in it who were enlisted within the United States, 
or who left the United States under contracts made here to gg 
enter and serve as soldiers in the British army. 

These measures of redress cannot, as the President con- 
ceives, be withheld on any other ground than the assertion 
of a right, on the part of Great Britain, to employ officers 
and agents to recruit her militaiy forces within our limits^ 
in defiance of our laws and our sovereign rights. It is not 
anticipated that any such pretext will be alleged ; it cer- 
tainly cannot be permitted to be a subject of discussion. 

The President instructs you to present the views con- 
tained in this dispatch to Her Britannic Majesty's Govern- 
ment. 
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67 Lord Cla/rendon to Mr. Buchwnan. 

Foreign Office, July 16, 1855. . 

The undersigned, Her Majesty's Principal Secretary of 
State for Foreign Affairs, has the honor to acknowledge the 
receipt of the note which Mr. Buchanan, Envoy Extraor- 
dinary and Minister Plenipotentiary of the United States, 
addressed to him on the 6th instant, respecting attempts 
stated to have recently been made to enlist, within tho 
limits of the United States, soldiers for the British army. 

The undersigned must, in the first instance, express the 
regret of Her Majesty's Government if the law of the 
United States has been in any way infringed by persons 

68 acting with or without any authority from them ; and it is 
hardly necessary for the undersigned to assure Mr. Bu- 
chanan that any such infringement of the law of the United 
States is entirely contrary to the wishes and to the positive 
instructions of Her Majesty's Government. 

The undesigned, however, thinks it right to state to Mr. 
Buchanan that some months ago Her Majesty's Government 
were informed, from various sources, that in the British 
North American possessions, as well as in the United States, 
there were many avhjects of the Queen who^ from sentiments 
of loyalty^ <md many foreigners who^ from political feeJr 
^^ ing^ were anxious to enter Her Majesty^ s service^ and to take 
pail; in the war. Her Majesty's Government, desirous of 
availing themselves of the offers of these volunteers, adopt- 
ed the measures necessary for making generally known that 
Her Majesty's Government were ready to do so, and for re- 
ceiving such persons as should present themselves at an ap- 
pointed place in one of the British possessions. The right 
oiHer Majesty'* s Government to act in this way was incon- 
testable ;{^2) but at the same time they issued stringent 
instructions to guard against any violation of the United 
States law of neutrality ; the importance and sound policy of 
which law has been so well expounded by Mr. Buchanan, 
in whose remarks upon it, as well as upon the foreign en- 



Note 82. — ^It is Dot contested in the previous letters of Mr. Marcy and Mr. 
Buchanan but is fuller admitted \>f implicatioa The denial of the rig^t is aa 
afterthought 
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listment bill of this country, Her Majesty's Government 70 
entirely concur. 

It can scarcely be matter of surprise that when it iecame 
Tcnown that Her Majesty's Gorernment was prepared to ac- 
cept these voluntary oflFers, iriany persons in various quar- 
ters should give themselves out OjS agents employed hy the 
British Oovemment^ in the hope of earning reward by 
promoting, though on their own responsibility, an object 
which they were aware was favorably looked upon by the 
British Government. Her Majesty's Government do not 
deny that the acts and advertisements of these self-consti- 
tuted and imauthorized agents were^ in many instances^ ten- 
douited violations of the law of the United States ; but such "^ 
persons had no authority whatever for their proceedings 
from any British agents, by all of whom they were promptly 
and unequivocally disavowed.(33) 

With respect to the proclamation by the Lieutenant- 
Governor of Nova Scotia, inclosed in Mr. Buchanan's note, 
the undersigned can assure Mr. Buchanan, with reference 
both to the character of Sir Gaspard Le Marchant and to 
the instructions he received, as well as to his correspondence 
on these instructions, that that officer is quite incapable of 
intentionally acting against the law of the United States ; f.^ 
and in proof that he did not in fact do so, the undersigned 
begs leave to refer Mr. Buchanan to the legal decision 
given on the particular point adverted to by Mr. Buchanan, 
by Judge Kane, on the 22d of May last, in the United 
States Circuit Court at Philadelphia. The Judge says : " / 
do not think that the payment of the passage from this coun- 
try of a mam, who desires to enlist in a foreign port^ comes 
within the ac^." (The neutrality act of 1818.) '^ In the 
terms of the printed proclamation^ there is nothing conflict- 
ing with the laws of the United States.{34:) A person may 
go abroad, provided the enlistment he in a foreign place^not 
having accepted and exercised a commission. There is 
some evidence in Hertz's case that he did hire and retain^ 



Note 38. — ^This is actually treated by Mr. Marcy ( folio 128) as an admission 
that the authorised agents of the British Government had violated the law I 

Ncie 84-^e6 Mr. Cushing^s argument contra with comments thereon, post 
folio 2ia 
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73 and therefore his case would have to be submitted to ^ jury* 
In Perkins' case, there was testimony upon which a jury - 
might convict. In Bucknell's case, it appears that there 
was a conversation at which he was present, but there was 
no enlistment, or hiring, or retaining. The conversation 
related as to the practicability of persons going to Nova 
Scotia to enlist, , If the rule I have laid down be correct, 
then the evidence does not connect him with the mi«de* 
meanor. Mr. Bucknell is therefore discharged, and Messrs. 
Perkins and Hertz are remanded to take their trial." 

74 As regards the proceedings of Her Majesty's Govern- 
ment, the undersigned has the honor to inform Mr. Bu- 
chanan that Mr. Crampton was directed to issue strict orders 
to British Consuls in the United States to be careful not to 
violate the law ; and Mr. Crampton was enjoined, above all, 
to ha/ve no concealment from the Government of the United 
State8.{S5) In the absence of Mr. Crampton from Washington, 
Her Majesty's Charge d' Affaires placed in Mr. Marcy's 
hands a dispatch from the undersigned on this subject, ex- 
pressly stating that "Her Majesty's Government would on 
no account run any risk of infringing this (the neutrality) 

75 law of the iTnited States." 

The undersigned has, however, the honor, in conclusion, 
to state to Mr. Buchanan that Her Majesty's Government 
— ^liaving reason to think that no precautionary measures, 
with whatever honesty they might be carried out, could 
effectually guard against some real or apparent infringe- 
ment of the law, which would give just cause for complaint 
to the Government of the United States — determined that 
all proceedings for enlistment should be put an end to, and 
instructions to that effect were sent out before the under- 
signed had the honor to receive Mr. Buchanan's note, as 
the undersigned need hardly say that the advantage which 
Her Majesty's service might derive from enUsknent m 



Note 86.— In a recent debate in the Senate it was contended by one of the 
Senators that the fact that Mr. Crampton corresponded by telegraph with 
various persons in cipher was conclusive proof that he was concealing some* 
thing from the Government of the United States, as if he were bound to let 
all the details of his pprrespondence be known to the clerks of the telegraph 
offices I 
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Jfortk^AnMirio0 w69id not he eox^tfot by Her Miyest^s f*. 
Goyecsmemt^ if it weare supposed to be obti^ned in di9re* 
gard of the i^pept due to the law oftlie United States.. (36.) 



Mr. Mwrcy to Mr. Crarajpton. 

Department of State, | 

Washington September 5, 1865. j 

Silt, — ^Having ascertained that the scheme to raise recruits 
for the British army, within the limits of the United States, 
was^gorously prosecuted after our first conversation on the 
subject, and that officers of Her Britannic Majesty's Go- 
vernment were taking an active part in it, notwithstanding 
the disapprobation of this Government was well known, the 77 
President directed Mr. Buchanan, the United States Min- 
ister at London, to be instructed to bring the subject to the 
attention of Lord Clarendon, Her Majesty's Principal Sec- 
retary of State for Foreign Affairs. Lord Clarendon, in 
his reply to Mr. Buchanan's note to him of the 6th of July 
lastj admits that He/r Majesty^ s Government did concwr in 
and authorize some rfieasfu/res to he taken to int/rodv^eper^ 
sons resident in the United States into the British army } 



NoU 86. — ^The British Gk>yenimeDt gave up aU enlistments within the 
British dominions in North America of persons coming from the United li^tates 
rather than leave any chance open for causes of complaint on the part of this 
Government. This was an unadvised act, the spirit in which it was conceived 
was misinterpreted by Mr. Marcy who treated the concession as an exhibition 
of weakness and as an acknowledgement that the British Government had no 
right to enlist, even within the British dominions, such persons as had been 
invited, persuaded, or induced to leave the United States for the purpose of 
enlisting^ themselves. Mr. Marcy consequently presented a new bill of Indict- 
ment against the British Government, and insisted on their pleading guilty to 
it On the other hand, Lord Clarendon was surprised at the turn the afi&iir 
had taken — ^he bad expected that the Americans would readily acknowledge 
that he had ma^e a sacrifice of undoubted rights for the purpose of securing 
their moral support and sympathy in the war against Russia, when lo and 
behold, he discovers that they take him as haying admitted that they had 
not islaim^d enoi^ to the previous correspondence. 
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78 (37) but places the justification of the proceediugs thus autho- 
rized upon the narrow ground that " stringent instructions'* 
were issued to the British oflBicers and agents to guard against • 
any violation of the United States law of neutrality ; and 
his Lordship expresses a confident opinion that these instruc- 
tions hare been scrupulously observed. He is fully aware 
that volunteers have embarked in the scheme, who have 
violated our laws. Though it was anticipated, as he con- 
fesses, that such volunteers, assuming to be agents of Her 
Majesty's Government, would take a part in carrying out the 

79 authorized scheme of drawing recruits from the United 
States, and would be likely to infringe our laws ; yet, as 
they were, as he alleges, self-constituted and unauthorized 
agents, he assumes that no responsibility for their conduct 
attaches to Her Majesty's Government or its officers. 

In authorizing a plan of recruitment which was to be 
carried out in part within our temtories, the British Go- 
vernment seems to have forgotten that the United States 
had sovereign rights, as well as municipal laws, which were 
entitled to its respect. For very obvious reasons, the officers 

80 employed by Her Majesty's Government in raising recruits 
from the United States would, of course, be cautioned to 
avoid exposing themselves to the penalties prescribed by 
our laws ; but the United States had a right to expect some- 
thing more than precautions to evade those penalties ; they 
had a right to expect that the government and officers of 
Great Biitain would regard the policy indicatedhy these laws, 
and respect our sovereign rights as an independent and 
friendly power. 

It is exceedingly to be regretted that this international as- 
pect of the case was overlooked. As to the officers of the 



iVb/tf 37. — Here we have the fruits of Lord Clarendon's abandoDineiit of en 
listments at Halifax, (see ante note 86.) Mr. Marcy now denies the right of 
the British Government to authorise any " measures to be taken to introduce 
persons resident in the United States into the British army.** Any invita- 
tion, for example, to the English residents in the United States to go to Cana- 
da and enlist is " a plan of recruitment,** to be carried out in part in the 
United States. It is now discovered that this would violate the "policy 
indicated" by the Act of Congress and would moreover be a violation of inter- 
national law. We hear no more about contracts made to go al^road, but the 
complaint i» as to ** drawing recruits fr(nn this country." 
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British Qovemment, it is not barely a question whether they 81 
have or have not exposed themselves to the penalties of our 
laws, but whether they ha/oe in their proceedings violated in- 
ternational law am,d offered am, affront to the sovereignty of the 
United States. As functionaries of a foreign government, 
their duties towards this country as a neutral and sovereign 
power, are not prescribed by our legislative enactments, 
but by the la/w ofnaMons. In this respect, their relation to 
this government differs from that of private persons. Had 
there been no acts of Congress on the subject, foreign go- 
vernments are forbidden by that law to do anything which 
would in any manner jw^ to h^azardov/r position of neutral- 82 
ity in respect to the belligerents. (38.) 

The information which has been laid before the President 
.has convinced him that the proceedings resorted to for the 
purpose of drawing recrwits from this country for the Bri- 
tish army, have been instigated and carried on by the active 
agency of British oflScers, and that their participation there- 
in has involved them in the double offence of infringing our 
laws and violating our sovereign territorial rights. 

* 4fr ^ * 83 

The case " which the United States feel bound to present 
to Her Majesty's Government, involves considerations not 
embraced in Lord Clarendon's reply to Mr. Buchanan's 
note. The question is not whether that government has 
authorized, or any of its oflScers have done acts for which 
the punishment denounced by our laws can be inflicted, 
but whether they participated^ in any form or manner^ 
in proceedings contrary to international law or derogatory 
to our national sovereignty. It is not now necessary, there- 
fore, to consider what technical defence these oflScers might 

interpose if on trial for violating our municipal laws. 84 

* ^ * 4f 

(Mr. Marcy informs Mr. Crampton that the disclosures 
implicate him. He says that the arrangements made " are 
utterly incompatible with any pretence that they were de- 
signed merely to afford facilities to British subjects or other 
foreigners in this country to carry out their wishes, prompt- 



N^oie 88.— See note 22 and post folios 252 tp 256, 288, 818» 
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85 ed purely t)y **sentimenta of loyalty^* or **poKticalfeeHng,'* 
to participate with the Allies in the existing war in Eorope.)*' 
The course which the President would deem it proper 
to take, towards the implicated officers within the United 
States, depends, in some measure, upon their relation to 
their government in this matter. Lord Clarendon's note 
of the 16th of July, does not make it quite clear that Her 
Majesty's Government is prepared to disavow the acts com- 
plained of and to throw the entire responsibility of them 
upon its officers and agents. " Stringent instructions" were 
undoubtedly given to Her Majesty's officers "to guard 

3g against any violation of the United States law of neu- 
trality ;" but it does not appear that respect for our territo- 
rial sovereignty J or the well known policy of the United States 
asaneutrcbl^ not specifically embraced in our municipal en- 
actments, was enjoined. 13ie instructions might therefore 
h^formaUy corrvpUed withj and their officers, cat the same 
time, do O/ds which constitute an offence against our rights 
as a sovereign power. Such acts, it is believed, Ihey have 
committed ; whether with or without the approval or coun- 
tenance of their government, does not authoritatively ap- 
pear. 4t * * 

The object of this note is to ascertain how far the acts of 
the known and acknowledged agents of the British govem- 

87 ment, done within the United States, in carrying out this 
scheme of recruiting for Ihe British army have been autho- 
rized or sanctioned by Her Majesty's Gk)V0niment(89) 



Mr. Crukm^^ton to Mr, Mo/rcy. 

"Washingtoii!, Sept. 7, 1856. 
Sib, — ^I have the honor to acknowledge the receipt of your 
note of the 5th instant, upon the subject of .alleged re- 
cruitments in the United States of soldiers for the British 
army. 



j9^«<«-89.— Oompai>e ^la qaestkn (which opens up a new dUcuMioo,) with 
that put in Mr. Bachaoan's letter of July 6th, (folio 60) and see oommentt 
thereun^ ante'hot^ 86« 
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As jonr note, although addressed to myself, refers in a 88 
great measure to a correspondence which has taken place 
between Lord Clarendon and Mr. Buchanan, on the same 
subject, I have thought it expedient to defer replying at 
length to your present communication, until I shall have 
been more fully put in possession of the views of Her Ma- 
jesty^s Government, in regard to all the matters to which 
it relates. 

I shall then do myself the honor of addressing to you a 
further communication ; and I confidently trust that I shall 
be enabled altogether to remove the unfavorable impres- 89 
sion which has been created as to the motives and conduct 
of Her Majesty's Government, and their oflScers, including 
myself, in regard to this matter. (40.) 



Mr. Marcy to Mr. BucJuman. 

Department of State, 
Washington, Sept. 8, 1855, 



Lord Clarendon must have been misinformed as to the 
actual state of things here, when he assured you that the 
persons who had violated our neutrality law were self- con- 
stituted and unauthorized agents. If the British Govern- ^ 
ment choose to take pains to ascertain what disposition has 
been made of the large sums of money expended in carry- 
ing out the scheme of enlistments in this country^ it will 
find that a considerable amount of it has gone into the hands 
of these agents^ (41) and that it was paid to them for the 



Nott 40. — ^The correepondeDce hitherto published closes with Mr. Marcj's 
letter of December 28th« 1856. It is presumed that Mr. Crampton's further 
communication and Lord Clarendon's reply to Mr. Marcy haye been since re> 
ceired. 

NoU 41. — No money had been expended upon " enlistments in this country,** 
but doubtless considerable sums had been paid by the British authorities to 
agents here " for the purpose of being expended in the United States'* in 
giving information and assistance to persons to go to the British Provinces who 
intended, on arriving there, to become recruits for the British military ser. 
vice, but properly speaking, no money was expended in " raising recruits" in 
the United States. 

5 
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01 purpose of being expended in the United States, in raising 
recruits for the British military service. 



Lord Clarendon to Mr. JBuohanan. 

FoEEiGN Office, Sept. 27, 1865. 
(Lord Clarendon says he had hoped that his previous ex- 
planations and assurances would have been satisfactory. 
Eeferring to Mr, Marcy's letter to Mr. Crampton, of Sept. 
6, 1855, Lord Clarendon says :) 

" In this letter, Mr. Marcy, laying less stress than Mr, 
82 Buchanan did upon the alleged infraction of the rmmie^pal 
Icma of the United States, dwells chiefly upon the point 
which was but slightly adverted to by Mr. Buchanan, of 
an assumed disregard of the sovereign rights of the United 
States on the part of the British authorities or the agents 
employed by them. 

" Her Majesty's Government have no reason to believe 
that such has been the conduct of any persons in the em- 
ployment of Her Majesty, and it is needless to say that any 
98 pereon so employed would have departed no less from the 
intentions of Her Majesty's Government by violating inter- 
national law, or by oflfering an affront to the sovereignty of 
the United States, than by infringing the municipal laws of 
the Union, to which Mr. Buchanan more particulai-ly called 
the attention of the undersigned." 



Great dexterity is evinced by Mr. Marcy in the latter part of this corres 
pondence in the choice of a variety of obscure or ambiguous ezpresdons 
such as *' this scheme of recruiting/' ** raising recruits for the British military 
service," "drawing recruits from the United States," "drawing military 
forces from our territory," " recruiting in the United States," " inducements 
offered by recruiting agents here," Ac., Ac, Ac. 

These expressions may refer only to the exercise of the right claimed by 
the British Government to invite, persuade, or assist men in the United States* 
to go to the British provinces and there to enlist them, or may be intended to 
express a totally different meaning, t. e. that men were enlisted here, or that 
the British agents contracted unlawful engagements hera But all this ma- 
noeuvring is of no avail, the merits of the discussion can neither be smothered 
by a mass of words nor mystified by special pleading. 



Digitized by LjOOQIC 



3& 

(Lord Clarendon alludes to the extraordinary meastires 6^ 
which have been adopted in various parts of the Union, to 
obtain evidence against Her Majesty's servants or their 
•gents. And referring to the neutrality professed by the 
United States, he says :) 

The United States profess neutrality in the present war 
between the Western Powers and Eussia ; but have no acts 
been done within the United States, by citizens thereof, 
which accord little with the spirit of neutrality ? Have 
not arms and ammunition, and warlike stores of various 
kinds, been sent in large quantities from the United States 
for the service of Eussia ? Have not plots been openly 95 
avowed, and conspiracies entered into without disguise or 
hindrance, in various parts of the Union to take advantage 
of the war in which Great Britain is engaged, and to seize 
the opportunity for promoting insurrection in Her Majesty's 
dominions, and the invasion thereof by an armed force pro- 
ceeding from the United States ?" 

(Lord Clarendon adds that Her Majesty's Government 
would not have adverted to the exceptional course pursued 
by a certain number of individuals, if it had not been for 96 
the statements in Mr. Marcy's note.) 



Mr. J£a/roy to Mr. Buchanan. 

Depabtment of State, ) 
Washington, Oct. 1, 1855. ) 

I herewith send you papers containing the report of 
the trial of Hertz, for a violation of our neutrality laws 
by enlisting soldiers for the British army. 

The testimony shows that Mr. Crampton and several 
other British oflBicials are deeply implicated in the transac- 
tion. Lord Clarendon's note, in answer to yours, bringing 
the subject to his notice, assumed that none of Her Majesty's 
oflScers had been in any way engaged in the plan of recruit- 
ing in the United States. (42.) Had the facts been as he 



NoU 42.— ^rd Olarendon does not aasume ** tbat none of her Majesty's 
officer! had been in any way engaged in'' a plan of recruiting by whidi men 
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97 assumed them to be, and tliis Goyemment had no reason 
to believe that the measure was not designed to d/raw re- 
cruita from the United States^ his Lordship's reply would 
have been satisfactory. 

Subsequent developments show that Lord Clarendon was 
misinformed as to the true state of the case. 

The sebond dispatch on the subject showed that the 
ground of grievance was not confined to the mere fact 
of a violation of our neutrality laws by British oflBicers. It 
presented the case as a national offence committed by them, 
irrespective of those laws. These officers may hcwe con- 
trived to shield themselves from the penalties of our laws^ 
and yet hoA^e com/miMed an offence against our sovereign 

98 territorial rights. (43.) This latter aspect of the case was 
distinctly presented in my last dispatch to you on the sub- 
ject. It was this view of the case which the President 
wished you to present to her Majesty's Minister of Foreign 
Relations. 



Mr. Maroy to Mr. Buchanan. 

Department of State, ) 
Washington, Oct. 13, 1855. ) 

(Mr. Marcy reiterates the charges against the agents of 
the British Government, and replies to the remarks in Lord 
Clarendon's letter of September 27, 1855.) 



were to be persuaded and assisted to leave the U. S^ to become recruits in 
the British proyinces. In one sense that may be called drawing recmite 
from the U. S., although the men did not become recruits whilst in the IT. S. 
That " plan of recruiting** and that mode of " drawing recruits from the U. S." 
was not disaTowed by Lord Clarendon. If Mr. Marcy referred to other plana 
and modes of proceeding, he, and not Lord Clarendon, was ** misinformed as 
to the true state of the case.** 

Note 48.— See on this question ante fo. 14, notes 17, 80, 86, and post fo, 
i46 et leq. 
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Mt. Buchcman to Mr. Ma/rcy. 99 

Legation of the United States, ) 
London, Nov. 2, 1856. ) 

Mr. Buchanan, after stating that he had read to Lord 
Clarendon the last dispatch from Mr. Marcy, adds : — 

" I then stated, his Lordship would observe that the Go- 
vernment of the United States had two causes of complaint ; 
the one was such violations of our neutrality laws as might 
be tried and punished in the courts of the United States ; 
the other, to which I especially desired to direct his atten- 
tion, consisted in a violation of our neutrality, under the ^^^ 
general law of nations, by the attempts which had been 
made by British officers and agents, not punishable under 
our municipal law^to dra/vo military forces from our territory 
to recruit their armies in the Crimea. (44) As examples of 
this, I passed in review the conduct of Mr. Crampton, of 
the Lieutenant-Governor of Nova Scotia, and the British 
consuls at New York and Philadelphia.' 

^ ¥e ¥e * 



Lord Cla/rendon to Mr. Cranvpton. 

FoBEioN Office, Nov. 16, 1855, 
(Lord Clarendon observes that Her Majesty's Government jqj 
had not doubted that the frank expression of their regret 
for any violation of the United States law, which, contrary 
to their instructions, might have taken place, and of their 
determination to remove all cause for further complaint by 
putting an end to all proceedings for enlistment,in the British 
provinces would have satisfactorily and honorably terminat- 
ed a difference between two governments whose duty it 



Note 44. — No ** military forces^ were drawn from the IT. S. to recruit the 
British forces in the Crimea. Some alicDs resident in the XT. S. haying learned 
that they could fight against Russia, went from the XT. S., as they bad a per- 
fect right to do, and accepted the inyitation of the British authorities in Note 
Scotia to enlist in the British army. Mr. Buchanan calls this the drawing of 
** military forces from our territory," as if the emigrants had become aoldiert 
intheU.a 
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102 was to maintain the friendly relations which have Mtheif- 
to, and to their great reciprocal advantage, happily subsisted 
between Great Britain and the United States.) 

^^ It appears that two distinct charges are made against the 
officers and agentS of Her Majesty's Government : — 

First — That they have within the United States territory 
infringed the United States law ; and, secondly, that th^y 
have violated the sovereign territorial rights of the United 
States, by being engaged " in recruiting " for the British 
army within the United States territory. 

108 Now, with respect to both these charges, I have to observe 
that the information possessed by Her Majesty's Govern- 
ment is imperfect, and that none of a definite character has 
been supplied by the dispatches of Mr. Marcy, inasmuch 
as no individual British officer or agent is named, and no 
particular fact or time or place is stated ; and it is therefore 
impossible at the present to know either who is accused by 
Mr. Marcy, or what is the charge he makes, or what is the 

evidence on which he intends to rely." (45) 
104 * * * * 

"With reference to the second charge made by Mr. Marcy 
— namely, that of "violating the sovereign territorial 
rights of the United States, by recruiting for the British 
mmy within their territories" : I have to observe, that apart 
from any municipal legislation in the United States on the 
subject of foreign enlistment, or in the entire absence of 
any such legislation. Great Britain, as a belligerent nationl 
would commit no vidation of the "sovereign territorial 
106 ^S^^ ^^ ^^ United States," simply by enlisting as sol- 
diers, within British territory, persons who might leave the 
United States territory in order so to enlist. The violation 
alleged is the recruiting wit^n the United States ; but to 
assume that there was in fact any such " recruiting," (that 
is, hiring or retaining by British officers,) is to beg the 
question. (46) 

Note 46.— Mr. Marcj in his next letter, after aigaiDg that Lord Clarendoo 
had no right to inquire for these particulars (folios 142 to 146), does, for the 
first time make some specific charges (folios 159 to 185), the answer to which 
has not yet been published. 

Jfoie 46/— That is prodselj what is done throngbwt the corg»8pood<iig» 
•ince Lord Glare&don's letter of Jolj 16th, 1855. 
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It appears to Her Majesty's Government that, provid- 10* 
ed no actual " recruiting " (that is, enlisting or hiring,) 
takes place within the United States, British oflScers 
who, within the United States territories, might point 
out the routes which intending recruits should follow, or 
explain to them the terms upon which they would be ac- 
cepted, or publish and proclaim such terms, or even de- 
fray their travelling expenses, or do similar acts, could 
not be justly charged with violating such sovereign ter- 
ritorial rights. (47) It has been legally decided in the United 
States that the payment of the passage from that coun. 
try of a man who desires to enlist in a foreign port, does 1^^ 
not come within the neutrality law of the United States, 
and that a person may go abroad, provided the enlist- 
ment be in a foreign place, not having accepted and exer- 
cised a commission. 

It would, indeed, be a violation of territorial rights to 
enlist and organize, and train men as British soldiers, 
within the United States (48) ; and whether or not this has 
been done by British authority, is the question involved 
in the first of Mr. Marcy's charges. But it is decidedly no 
violation of such rights to jperetmle or to assist men 107 
merely to lea/ve the Umted States territory^ and to go into 
British territory^ in order^ when they arri/ve there^ either to 
he voluntarily enlisted in British service^ or noty at their 
oion discretion. (49) There can be no question that the men 
who went to Halifax were free, and not compelled to be 
soldiers on their arrival. (50) Upwards of one hundred Irish- 
men, in one body, for instance, if Her Majesty's Govern- 
ment are rightly informed, refused to enlist on arriving 
there, and said they came in order to work on a railway. 



Note 47. — See on this question notes 1, 80, 86, 87. 

Note 48. — See ante fo. 29. 

Note 49.— See note 1 and fo. 294. 

Note 60. — ^This is a reply to that part of Mr. Marcy's letter (ante folio 50) 
where he says that contracts are made with persons to go into the British 
proyinoee, there to complete their enrolment in the British army, and|^hat 
such persons '' are taken to the proTinces free of charge, and there treated 
is tinder obligation to perfect their enlistment" 
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108 They were, therefore, not enlisted, hired or retained as sol- 
diers in the United States ; no attempt was made to enforce 
against them any such contract or engagement. 

Mr. Marcy cites no authority for the position he has as- 
sumed in relation to this paHicvlaT doctrine of the effect qf 
foreign enlistment on sovereign territorial rights ; but the 
practice of nations has been very generally adverse to the 
doctrine, as proved by the nmnerous instances, in which 
foreign troops have been, and still are, raised and em- 
ployed.(61) 

It cannot, therefore, be said that Mr. Money's doctrine is 

109 in accordance with the general practice of nations ; and 
high authority might be quoted directly adverse to any 
such doctrine as applicable to free countries, " vM dvitas 
non career est.^^ But even admitting the alleged doctrine 
as to the bearing of the principle of territorial sovereignty, 
its application must obviously be subject to many limita- 
tions in practice. 

Her Majesty had (for instance) internationally an v/nr 
questionable right to recall to her stamda/rd displayed vpon 
her own territory thme of her own svbjects capable of hea/r- 
ing armSj who might he t/rwnsienfly or temporarily resident 

110 i/n, a foreign country^ and Her Majesty would not thereby 
incur any risk of violating the " territorial sovereignty" of 
such country. Again, in the case of political refugees 
driven from their own country, an essentially migratory 
class, owing a msrely local and qualified allegiance to the 
United States^ is it to be contended that to induce su^ch 

persons hy any fair m£ans short qf " hiring^^ or enlisting 
them to leave the United States in order to enrol themsehes 
on British territory, as volunteers, in a war in which many 
of them feel the strongest and the most natural desire to 
engage, is to violate the territorial sovereignty of the Unit- 
ed States ?(52) 



Note 61.-^6 ante note 47 and post foUos 262 to 256, 288, 818. 

Note 62: — See Mr. Marcy*8 reply (folio 182). He is like a zealous young 
a^^ocate condacting a case in a County Court, unwilling to admit anything, 
eren the most obvious fact or proposition of law. In the first place Mr. 
Marcy assumes, that Great Britain would be yiolatiog **the sovereign rights 
of the U. 8., if she were to enlist, hire, or engage as soldiers, within the 
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It ii, of cotii*se, competent to any nation to ena6t a mu- 111 
nicipal law, such as actually exists in many countries, forbid- 
ding its subjects to leave its territory, but in such cases 
^ civitas ca/rcer est /'' and it may be the duty of other coun- 
tries to abstain from actively assisting the captives to escape 
from the national prison in order to serve another master. 
But the Government of the United States has enacted no 
such law : itjiisUy boasts of its complete freedom in this 
respect^ ^'civitas non career est ;^^ all residents therein, 
whether foreigners or citizens, are perfectly free to leave its 
territory, without the permission of the government, at 
iheir own absolute discretion, and to enter the service of 112 
any other state, when once within its frontier. To invite 
them or persuade them to do what is thus lawful^ can con- 
siittUe no violation of the' territorial rights^ which the sove- 
reign power has never claimed or exerci8ed.(53) 

It is, moreover, to be observed that in this case no Unit- 
ed States citizens, as far as Her Majesty's Government are 
aware, were engaged ; but those actually enlisted within 
the British North American provinces, and those expected, 
were, to the best of our belief, exclusively foreigners, and 
not citizens of the United States.(54) 

British territory, persons who haye left the U. S. for that purpose," if a law 
of the U. S. should prohibit their so leaving ! Secondly. That Great Britain 
would be violating international law, by enlisting within her dominions per- 
sons who have been enticed away from this country by tempting offers o( high 
wtgett <fcc See this novel and monstrous doctrine commented on (notes 80, 
86, 87, 66, folio 296.) 

Note 68. — Lord Clarendon in saying that the citizen is in a prison when he 
is not allowed to leave his country does not mean to say the same of a citizen 
who is allowed to go when and where he pleases, although he may not be 
allowed to serve in a foreign army. In England the subject is quite at 
liberty to emigrate, yet he cannot throw off his allegiance, neither is he allowed 
to enter into the military service of another power (see fos. 6, 41, 292 to 
296). The Government of the TJ. S. "justly boasts of its complete 
freedom in this respect " and it is to be home in mind that the power of this 
country has been built up, and that quite recently by the practical recog- 
nition of the right of expatriation. 

The Frenchman is allowed to become the subject of another power, anc^ to 
serve in its armies, but must not fight against France. The American Re- 
publican can absolve himself entirely from his allegiance to the U. S. See 
folio 246 et seq. 

Note 64.— -This is not denied by. Mr. Marcy, but he takes the ground that 
it is a violation of the Act of Congress to " seduce " evenforeignerM to leave 
the U. S. to enter into a foreign service. Sea folios 178, 294. 



Digitized by LjOOQIC 



43 

lis Without entering fortfaer into a discnmon of ikisp^wila 
do^rmcj I will only remark that, est ail evmi&j it ioas mt 
proclaimed or insisted vpon hy the United States^ either at 
the commencement of the war^ or when the desire of Her 
Majesty's Government to raise a foreign legion was first 
published, or when a recruiting station was first opened a^ 
Halifax.(56) 

The United States, therefore, although always and most 
properly insisting on their right and intention to punish 
violations of their municipal law, took no[step to proclaim m 
vindicate the pa/rticvla/r doci/rim now set forth until a v^ 

114 late period of the discussion, and after the time for giving 
effect to it had gone by. The charge of " violation of so- 
vereign territorial rights" cannot, therefore, in the opinio^ 
of Her Majesty's Government, be fairly urged as a separate 
and different charge from that of violation of the municipal 
law of the United State8.(56) But the municipal law wa9 cer- 
tainly not violated by the orders, nor, as far as they believ^^^ 
by the oflicers of Her Majesty's Government ;(57) and both 
Her Majesty's Government and Her Majesty's Minister at 
Washington gave reiterated orders to all concerned cara 
fully to abstain from such violation ; and if the British Qo» 

11*^ vemment did not purposely cause the United States' law to 
be violated, then the territorial rights of the United States, 
whatever they may be, were not, as has been said, inten- 
tionally violated by Great Britain, " as a naticm," even if 
it should be shown that the municipal law of the Union 
was infringed. 

Before I conclude this dispatch, it may be useful to 
place on record certain fects connected with the question 



Note 56. — ^As already obaerred (folio 80, 86), tbe doctrine in qnestion was 
not started until Lord Clarendon resolved to abandon enlistments in tbe 
Britisb provinces^ of persons coming from the U. S. Mr. Marcy was thereupon 
advbed by Mr. Cashing, mainly, it appears on tbe strength of a passage Id 
y attel, that tbe British Goyemment had done no more than they were boand 
to do by the law of nations, and afterwards we find Mr. Marcy, for tbe first 
time, broaching the ** peculiar doctrine ** referred to by Lord Clarendon. 

Note 66.— See folios 18, 104. 

Note 67. — ^This is erroneously assumed by Mr. Marcy, (folio 141) to be in- 
amaistent with Lord Clarendon*s previous statement See note 7% 
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^i^e^tttiting in 'Sortii America, &6 cofrrectness of wMch Hi 
#fll, I doubt not, be admitted by Mr. Marcj ; and I will 
obijerre-^ 

JFtrst. — ^That the United States Government were from 
the first perfectly well aware that Her Majesty's Govern- 
ment were in want of recruits, and were desirous of raising 
a foreign legion. 

Secondly, — ^That preparations were making to receive 
recruits in a British North American colony for such a 
legion. 

Thirdly. — ^That Her Majesty's Government expected to 117 
receive recruits there for such a legion from the United 
States, although, whilst so doing, they were anxious not to 
violate the United States' law.(58) 

Fomthly. — ^That many British subjects and foreignerd, 
in the United States, were honafide " volunteers," desirous 
from various, but natural and powerful motives, to enlist. 
Numerous offers to raise men, within the United States, 
were made, but were consistently and honorably refused 
by Her Majesty's ministers and consuls, in order to avoid 
violating the United States' law. 118 

Fifthly. — ^That Mr. Marcy was in confidential commu- 
nication with you on the subject for months, without ever 
that I am aware of, warning you against attempting any- 
thing of the kind, or stating that the United States would re- 
sist or resent it, wparifrom any question of municipal la/w / 
thus, in effect, acquiescing, and only insisting that the 
United States' law should be respected.)59) 



Note 58j — It cannot be doubted that the IT. S. Gh>verDment knew yerj weU 
that the British authorities expected to enlist persons at Halifax, <&c., who 
might come from the XJ. S. in pursuance of invitations put forth by the Bri- 
tish authoriti^ Mr. Marcy's first letter impliedly admits their right to do 
sa (See folio 60, note 78). 

Note 59. — Mr. Marcy did not at that time intimate that foreigners who had 
been persuaded to leare the U. S. could not rightfully be enlisted in the Bri- 
tish proTinces. Neither Mr. Crampton nor anybody else could have then 
supposed that such a doctrine would be set up by a Republic, whose fleets 
and armies are composed almost exclusively of foreigners. 
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119 SiaAhly. — ^That as sooti as it became apparent that the 
United States Government was adverse to the scheme, and 
that it might lead to violations of the United States' law, 
the whole project was abandoned out of '•deference to the 
United States ; but this conclusive proof of the good faith 
and good will of Her Majesty's Government has not been 
noticed or appreciated by the Government of the United 
States.(60) 

Seventhly. — ^That the whole question in dispute now 
turns, not on what is doing, or shall or may be done, by 

120 Her Majesty's Government, but on what was done many 
months ago, under a system which is not continuing nor 
about to be revived, and which has been voluntarily and 
definitively abandoned, in order to satisfy the United States, 
and to prevent the occurrence of any just ground for com- 
plaint. 

if * * ♦ 



Lord Clarendon to Mr, Cram/pton. 

Foreign Office, April 6, 1865. 
* Sib, — ^I entirely approve of your proceedings, as reported 
in your dispatch, No. 57, of the 12th ult., with respect to 
the proposed enlistment, in the Queen's service, oi foreign- 
121 ere and British suhjecta in the United States. 

The instructions which I addressed to you upon this sub- 
ject, and those which were sent to the Governor of Nova 
Scotia, were founded upon the reports from various quar- 
ters that reached Her Majesty's Government of the desire 
felt by many British subjects as well as Germans, in the 
United States, to enter the Queen's service, for the purpose 
of taking part in the war in the East ; but the Ioajo of the 
United States^ with respect to enlistment^ however conduct- 



Note 60.T-Si^e notes 80; 86, 87. 
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ed^ is not only veryjiMty Imi very gtrmgenty{iV) according to 18S 
the report which is enclosed in your dispatch ; and Her 
Majesty's Government wonld, on no account, run any risk 
of infringing this law of the United States. 



Mr. Ma/rcy to Mr. Buchcmcm. 

Depabtment of State, 
Washington, Dec. 28, 1856. 



" It is perceived with deep regret, that there ex ists avery 
wide difference of opinion between this government and 
that of Great Britain, in regard to the principles of law in- 
volved in the pending discussion, and a still wider differ- 
ence, if possible, as to the material facts of the case." 

(Keferring to Lord Clarendon's dispatch of Nov. 16, 1856, 
Mr. Marcy says) : " The claim put forth in that despatch of 
the right of a foreign belligerent power to resort to the ter- 
ritories of a neutral state to recruit its armies, and for that 
purpose employ such means as he justifies, raises one of the 
gravest international questions which can come under con- 
sideration. If that right be conceded, then any foreign 
power can justifiably resort to measures for recruiting its 
armies within the jurisdiction of this country almost co- 
extensive with those which can be employed by this go- 
vemment.(62) 



Note 61. — Lord Clarendon is evidently speaking of enlistments in the Bri- 
tish provinces of foreigners and British subjects then in the XJ. S. but who 
were to be invited to come to the British provinces. He refers to the U. S. 
law, prohibiting foreign enlistments in the U. S., and yet Mr. Marcy insists 
(folio 126) that by the first paragraph in this letter, Lord Clarendon has ex- 
pressed his approval of such prohibited enlistments. Mr. Marcy relies on the 
word " in!* That construction is wholly unwarranted. 

Note 62. — Here Mr. Marcy flatly denies the right claimed by Lord Claren- 
don (ante folio 110). As to the assertion, that if foreign governments could 
invite foreigners to leave the TJ. S., they would possess a power of " recruit- 
ing" within the jurisdiction of this country, almost equal to that held by the 
U. S. government, it is manifestly erroneous. No man can become a recruit 
In a foreign service whilst he is in the XJ. S. nor can he. engage to go abroad 



128 
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m Before adyerting to fk^ conduct of ibeofficers aAd ageilti 
of Her Majesty's Goremment in recnriting within ike tot*- 
ritories of the United States, it will be necessary hot 6nlf 
to define our own rights, bnt to asc^*tain the precise Uniiite 
of British pretensions. 

After the debateable gronnd shall be clearly ascertained, 
the range of discnsssion will, it is hoped, be reduced to nar- 
rower limits, and ther probability of an amicable adjustment 
of the present difficulties increased." 

•Sf » * * 

Mr. Marcy says : " The first intimation which reached 

125 this government that recruiting within the United States 
had the sanction of British authority, was derived from the 
proceedings which had taken place in executing the plan 
of enlistment. The first step taken by the British Govern- 
ment, or any of its officers, in communicating with that of 
the United States on the subject, was one which implied an 
assurance that the British Government not only had no 
tjonnection with, but actually discountenanced, the scheme 

of recruiting for the British army."(63) 

4f * ^ * 

126 Mr- Marcy refers to the letter from Lord Clarendon 
to Mr. Crampton, dated 5th April, 1855, and says: 

" Thus it was brought to light that the British Cabinet had 
proposed enlistments vn the United States^ and had employ- 
ed Her Majesty's Envoy Extraordinary and Minister Pleni- 
potentiary accredited to this government to aid in the 
undertaking. When this despatch was received at this 
department, Mr. Crampton was in the British provinces. 
It had direct reference to the enlistment, for the Queen's ser- 
vice, of foreigners and British subjects in the United States. 
(64.) The object to be accomplished was against law ; and 

and become such recruit If any further restraint had been consistent widi 
^e institutions of this country, Congress would not have confined its prohibition 
to acts of enlistments within the U. S. and contracts to go abroad with in- 
tent, <fea 

Note, 63.— The assurance referred to was merely that no contracts respect- 
ing enlistments were authorized to be made here (folio 71). This assurance 
was in exact accordance with the instructions given to the agents, (see folio 

Note.^ — See this remarkable miseonstruotion of Lord Clarendon's letter 
eommented on. Note 61. 
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it: 

it is diffienitto conceave wlxat one step Hr. Crampten cotild 

have tak^i in fmtberaoee of it witboat putting at defiance 

an act of Congress which prohibits, in explicit terms and 

under heavy penalties, such a proceeding." 

« # -if « 

In the note of the 16th of July, Zord Olwrendon seems to 
admit that therestaraiTwng efect of the lanjoofthe Umted States 
in regard to recruiting is such as this government assserts it 
to he ; but, by his exposition of that law in his despatch of the 
16th November, it is bereft of the very stringent character 
he had before ascribed to it, and it is now so construed by 
him as to afford justification for such acts as, in his former 
note, he conceded to be illegal. (65.) ISft 

In the note to you of July, the British Government only 
claimed the right to make generally known to British subjects 
and foreigners in the United States, who wished to enter Her 
Majesty's service and take part in the war, its desire to ac- 
cept these voluntefers, and to receive such as should present 
themselves at an appointed place in one of the British pro* 
vinces. 

That Lord Cla/rendon intended^ in his note of the \&th 
Jvhi^ to exclude aU pretension to a right to puUish hand- 
hills offering inducements^ (66) and to send agents into the 
United States for ifecruiting purposes, is shown by the foUow- 

N<^ 65. — Lord Clarendon's note of 16th July, so far from containing this 
admission, insists faUj and clearly upon the right of the British Goveroment 
to act as it had done, (folio 68) Lord Clarendon there insists on the right 
to invite yolunteers from the United States, ( folio 69) and on the right to 
pay their passage from the United States to the British provinces. ( folio 72) 
No new claim of right is set up by Lord Clarendon in his dispatch of the 16th 
November, but he shows clearly that Mr. Marcy had set up a new case and 
one that was inconsistent with his former letters, ( see folios 113, 118, notes 
80, 86, 87.) 

Note 66. — So far from this, we find that Lord Clarendon, in the letter re- 
ferred to, claimed the right to adopt " the measures necessary for making 
geperally known that Her Majest/s Government were ready to" enlist in the 
British Provinces aubjects of the Queen, and foreigners in the United States, 
who, from political feeling, were desirous of entering the British service. 

Mr. Marcy's argument is, that Lord Clarendon must be taken as having ad^ 
n^ijtted in this letter that the British Government had no right to publish hand- 
bills, <bc., to make known their readiness to receive volunteers in British, 
Ifortl^ Aperica* becamse he said that some unauthorised pereoiia had yiol|^e4. 
the laws of the United States I a most illogical concluaioQ. 
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129 ing passage : — "It can scarcely be mattei* of surprise thatj 
when it became known that Her Majesty's Government was 
prepared to accept these voluntary offers, many persons in 
various quarters should give themselves out as agents em- 
ployed by the British Government, in the hope of earning 
reward by promoting, though on their own responsibility, 
an object which they were aware was favorably looked 
upon by the British Government. Her Majesty's Govern- 
ment do not deny that the acts and advertisements of these 
self-constituted and unauthorized agents were, in many in- 
stances, undoubtedly violations of the laws of the United 
States ; but such persons had no authority whatever for their 

180 proceedings from any British agents, by all of whom they 
were promptly and unequivocally disavowed." 

These positions, taken by the Earl of Clarendon, brought 
the matter to a definite point. This government took 
issue upon his allegation that the persona engaged in 
reoruitmg in the United States were self-constituted, unau- 
thorized agents, whose acts had been disavowed; (67) and 
maintained, on the contrary, that the persons performing 
them were authorized agents, and had embarked in that 
service in consequence of inducements, stronger than the 
mere hope of imcertain reward, held out to them by British 

181 oflScers ; that they were promised commissions in the British 
army, and some of them were actually received and treated 
as fellow-oflScers, and as such were paid for their services, 
received instructions from Her Majesty's servants for the 
guidance of their conduct while within the United States, 
and were furnished in the same way with abundant funds 
for carrying on their recruiting operations in this country. 
The persons engaged in the United States in recruiting 
were, in fact, the agents and instruments of eminent British 



Note 67. — ^Lord Clarendon does not assert tbat aU the persons engaged in 
what Mr. Marcj calls recmiting in the United States were self-constitnted 
unauthorised agents, for Mr. Marcj calls all persons *' recruiters** who were 
disseminating information respecting the terms on which recruits would be 
received in the British provinces. liord Clarendon admits that the agents of 
the British Government had done all this, and he insbts on their right to do 
so, but adds that unauthorised persons had done more and had violated the 
laws of the United States. 
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functionaries resident here and in neighboring British pro- 132 
vinces. The numerous judicial investigations and trials 
have brought out a mass of testimony too strong to be re- 
sisted, implicating these functionaries and sustaining the 
foregoing allegations." (68.) * * * 

" This government does not contest Lord Clarendon's two 
propositions in respect to the sovereign rights of the United 
Stat 38 — first, that, in the absence of municipal law^ (69) Great 
Britain may enlist, hire, or engage, as soldiers, within the 
British territory, persons who have left the United States 
for that purpose. This proposition is, however, to be un- 
derstood as not applying to persons who have been enticed ^^^ 
away from the countyy by tempting offers of rewards, such 
as commissions in the British army, high wages^ liberal 
bounties, pensions and portions of the royal domain, urged 
on them while within the United States, by the officers and 
agents of Her Majesty's Government ; (69) and secondly, no 
foreign power has a right "to enlist and organize and train 
men as British soldiers within the United States." The right 
to do this Lord Clarendon does not claim for his govern- 
ment ; and whether the British officers have done so or not, 
is, as he appears to understand the case, the only question 1^* 
at issue, so far as international rights are involved, between 
the two countries. 

In his view of the question as to the rights of territory, 
irrespective of municipal law. Lord Clarendon is understood 
to maintain that Her Majesty's Government may authorize 
agents to do anything within the United States, short of 
enlisting and organizing^ and training men as soldiers for 
the British army, with perfect respect to the sovereign 
rights of this country. (70.) 

This proposition is exactly the reverae of that maintained 



Note 68. — No doubt these functionaries are implicated, as alleged, if it be 
an ofRence to invite or induce foreigoers to leave the United States to be en- 
listed in foreign service, but on no other hypothesis can any charge against 
the British agents be sustained upon the published allegations and proofs. 

Note 69. — See comments on this passage, notes 52, 95. 

Note 70. — That is not Lord Clarendon's proposition, for he admits that no 
contract can be made for parties to go abi oad with intent to enlist. His.lan* 
goage is expr«88^ plain and clear on that subject. ( folios 106 to 108, 110.) 

7 
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135 by this government, whicli holds that no fcwreign power 
whatever has the right to do either of the specified acts 
without its consent. No foreign power can, by its agents 
or officers, lawfully enter the territory of another to enlist 
soldiers for its service, or organize or train them therein, or 
even entice persons away in order to he enlisted^ without ex- 
press permission. (71.) 

This, as a rule of international law, was considered so well 
settled that it was not deemed necessary to invoke the author- 
ity of publicists to support it. I am not aware that any mo- 
dern writer on international law has questioned its sound- 

^3^ ness. As this important principle is controverted by I^ord 
Clarendon, and as its maintenance is fatal to his defence of 
British recruiting here, I propose to establish it by a refer- 
ence to a few elementary writers of eminence upon the law 
of nations : — 

" Since a right of raising soldiers is a right of majesty 
which cannot be violated by a foreign nation, it is not per- 
mitted to raise soldiers on the territory of another without 
187 the consent of its sovereign." — Woljlus. . 

Vattel says, that— 

" The mam, who undertakes to enlist soldiers in a foreign 
country without the sovereign's permission, and, in general, 
whoever entices away the subjects of another State, violates 
one of the most sacred rights of the prince of that nation.'' 

He designates the crime by harsher names than I choose 
to use, which, as he says, " is punished with the utmost se- 
138 verity in every well-regulated State.'' Vattel further 
observes, that — 

" It is not presumed that their sovereign has ordered them 
(foreign recruiters) to commit a crime; and supposing, even, 
that they had received such an order, they ought not to 
have obeyed it; their sovereign having no right to command 
what is contrary to the law of nature." 

Hautefeuille, a modem French author of much repute, 
regards permission — and acquiescence implies permission — 



I^ak 1 1 .—This doctrine as to enticement is unsound as Applied to the Uiutod 
States. ( See notes 16, 80, fa 246 et seq.) 
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by a neittral power to one belligerent, thongh extended to X89 
both, to raise recruUa in its territories^ unless it was allowed 
in peace, to be an act of bad faith, which compromits its 
neutrality. 

There can be no well founded distinction, in the rule of 
international law, between raising soldiers for a belligerent's 
smnj and sailors for its navy within a neutral country. 
HautefeuiUe says : 

"Theneut?al sovereign is under obligation to prohibit 
andprevent all levying ^* sailors ujpo'n its territory for the 
service of the belligerents." 140 

Again, he says : 

" The neutral must prohibit, in an absolute manner, the 
levying of sailors upon its territory to complete a ship's 
company reduced by combat or any other cause. 

" The prohibition to engage sailors on the territory of a 
pacific pnnce must extend to foreigners who are found in 
the ports of his jurisdiction, and even to those who be- 
long to the beligerent nation owning the vessel that wishes 
to complete its crew, or ship's company." 

Reference to other writers might be made to sustain 
the position contended for by this Government, and to 
overthrow that advanced by Lord Clarendon ; but the au- 141 
thority of those presented is deemed sufiicient for that pur- 
pose. 

* * * * * * 

" The ground taken in July — that the persons engaged 
in recrmting who had violated the Ioajos of the United 
States were sdf'Constiinited and unauthxyrized argents — is 
abamdoned in his despatch of Novernher. (72.) In the latter 



Note 72. — ^Not at all. Lord Clarendon in bis July letter observed that some 
nnauthorised persons had violated the act of Congress — ^he did not say that 
the British Government had not authorised agents to perform what Mr. Marcy 
now discovers to be wrongful acts. Mr. Marcy charges the British agents 
with having effected enlistments and made unlawful engagements in tii« 
United States, and also with having invited and assisted foreigners to leave 
the United States. The latter act is justified, whilst the former is denied, 
and particulars of the alleged misdeeds are asked for in lieu of vague and 
general charges. 

It is surprising that Mr. Marcy should have supposed that there was any 
inconsistency in this. 
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142 it IB not denied that these persons have acted under the 
authority of the British Government; but Her Majesty's 
ministers now propose to give their attention to the de- 
mand of this Government for redress, if it will make and 
establish more distinct charges, with proper specifications 
against particular individuals by name. Quite as much, 
and indeed more than is usual, has been done in this case 
in specifying charges, and indicating the persons impli- 

cated." 

^ * ^ * ^ at 

"Not long since, Her Majesty's minister, Mr. Crampton, 
1^3 represented to this Government that the bark Maury was 
being fitted out in the port of New York as a privateer, to 
depredate upon the commerce of the Allies. The evidence, 
if it could be called such, to support the charge, consisted 
of affidavits, detailing loose rumors, and some circumstances 
about her equipment, which justified a bare suspicion of an 
illegal purpose. If there could be a case which would 
warrant the course suggested by Her Majesty's ministers in 
respect to the complaint of this Government against British 
144: recruitments within the United States, it would be that of 
the bark Maury ; but the President, without the slightest 
hesitation or delay, ordered proceedings to be instituted 
against that vessel and against all persons who should be 
found to be implicated. All the alleged causes of suspi- 
cion were immediately investigated, and the result, which 
showed the utter groundlessness of the charge, was promptly 
communicated to Her Majesty's Government. 

If this Government, acting upon the rule now prescribed 
in the case of British recruitments in this country, had re- 
plied to that of Great Britain, on the complaint against the 
145 bark Maury, that inasmuch as Mr. Crampton had not made 
any definite charge — had not named the persons accused 
with a precise statement of their acts, or when or where 
done, or produced the evidence on which he intended to 
rely to support his allegations, so that the persons concerned 
might have an opportunity to deal with it, nothing would 
be done, no step would be taken, until these preliminary 
matters should have been attended to — would such a reply 
^Q the case of the Maury have been what her Majesty's 
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minister might have expected — ^would it have been deemed 146 
courteous or friendly to the British Government ? 

Lord Clarendon may bo well assured that such a reply, 
in the case of the Maury, would have been quite as 
satisfactory to Her Majesty's Government as is his reply to 
this Government in relation to its remonstrance and com- 
plaint against British recruitments within the United 

States." (73.) 

****** 

" This Government asked, as a part of the satisfaction 

due to it from Great Britain, that the men who had been 

enticed, contrary to law, from the United States into the 147 

British Provinces, and there enlisted into Her Majesty's 

service should be discharged." 

* * * * • * * 

Mr. Marcy shows that Lord Clarendon does not propose 
to comply with this request "notwithstanding the illegal 
means which were used to entice or decoy" men "to leave 
the United States for the purpose of beingenlisted into the 
British Foreign Legion." (74.) 

"Lord Clarendon has placed on record "certain facts," — 
seven in number — the correctness of which he says he does 
not doubt will be admitted by me. After duly considering 148 
them, I am constrained to say there is scarcely one of them, 
bearing on the merits of the case under discussion, which I 
can admit without essential modifications. Some of them I 
shall make the subject of remark. One of these alleged 
facts, or rather statements, which I cannot omit to notice, 
is, " that as soon as it became apparent that the United 
States Government was adverse to the scheme, and that it 
might lead to violations of the United States law, the pro* 



Note 73. — ^Tbere is no force in this argument. When a crime is charged^ 
the magistrate should enquire whether the charge is well founded, but he 
should institute no enquiry without a su£Scient complaint. But what has that 
to do with a case where one Government states to another that its agents have 
violated the law. Surely it is right to ask who the agents are and what they 
have done. 

Mr. Marcy does answer these questions and furnish the particulars, although 
before doing so he delivers a long and very bad argument to shew that he 
ought not to comply with the request. 

NoU 74.—- It is not probable that this demand will be complied with. 
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149 ject was abandoBed out of deference to the United States;'^ 
and he adds an expression of regret that " this proof 
of good faith and good will of Her Majesty's Government 
has not been noticed or appreciated by the Government of 
the United States." 

If the fact on which Lord Clarendon relies for the proof 
of good faith and good will shall be shown to be essen- 
tially different from what he conceives it to be, he will 
understand the cause why this Government does not appre- 
ciate it as he does. 
In a question of this kind, dates are important. When did 

1*^ it become apparent that the United States Government was 
averse to the recruiting scheme, and how soon thereafter 
was it abandoned ? 

I hope to be able to convince Lord Clarendon that they 
were not contemporaneous events ; that far the greatest 
number of objectionable acts committed by the British 
officers was performed long after this government had, in 
the most public and emphatic manner, reprobated the re- 
cruiting project; after prosecutions had been pending for 

151 months against the agents of British officers, with the full 
knowledge of these officers, and also, as it was fair to pre- 
sume, with the knowledge of their government. 

Mr. Crampton's intercourse with these recruiting agents 
commenced in January. On the 4th of February, he noti- 
fied Strobel and Hertz, by a note addressed to each, that he 
was then able to give them precise instructions on the 
subject alluded to in a previous personal interview, and 
there can be no doubt that the subject alluded to was re- 

162 cruiting within the United States. That scheme did not 
sufficiently develope itself in our principal cities until the 
month of March. Immediately thereupon, the United 
States Government manifested the most decided, unequi- 
vocal and public demonstration of averseness and resist- 
ance to it." (75.) 



Note 75. — Why did not Mr. Marry then tell Mr. Crampton, that offence 
would be ttti^en if foreigners were invited or induced in any way to leave the 
U, S. for the purpose of becoming recruits in the British provinces? 
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**^ Not only in New York, but at Boston, Philadelpliia, and tS# 
other places, the most vigorous efforts were publicly made 
by the federal oflScers, acting under instructions of the 
United States Government, to arrest these recruitments for 
the British service, and bring the offenders to justice. No 
local transaction was ever more generally known or more 
freely animadverted on. It provoked much excitement 
against the persons engaged in it, and had it then been 
known that they were in fact employed by oflScers in emi- 
nent military and civil positions in Her Majesty's service, 
under instructions from their Government, it might have 164 
been difficult to regain public indignation wUhvn proper 
limits. (76.) 

The President cannot adopt the opinion of Lord Claren- 
don, that the question between the two countries has 
shrunk into the narrow limits he has assigned to it. It is 
true the scheme is at length abandoned ; and this Govern- 
ment accepts his assurance that it is not about to be reviv- 
ed ; but the right to revive it and to carry it out to the 
same extent as heretofore, is held in reserve. 

If nothing more is to be done, the United States are left 156 
without indemnity for the past or security for the future, (77) 
and they will be understood as assenting to principles 
which have been once resorted to, and may be again, to 
lay open their territories to the incursions of the recruiting 
agents of any belligerent who may have occasion to aug^ 
ment its military force. 

Another of the facts put on record by the Earl of Cla- 
rendon, which he assxmies, I will admit, to be correct, is. 



JTo/eVd.— There was do popular indignation on the subject, nor could any 
have been excited in the northern cities. The public felt no interest in the 
question whether a few out of the many thousands of unemployed foreigners 
should go forth to fight against Kussia. 

Note 77. — Mr. Marcy does not state what indemnity for the past he re- 
quires. Perhaps he would be contented with the return of the persons who 
bare been '* seduced" from the U. S. (see fos. 147» 183), a sufficient security 
for the future would probably be an acknowledgement on the part of the 
British Government, that they have no right to enlist persons m the British 
N^drth Amorioan Pjro?ince% who hare been induced to 1«lt« thfi U« B. £ar 
that purpose. 



Digitized by LjOOQIC 



56 

156 '^ that Mr. Marcy was in confidential communication with 

" you (Mr. Crampton) on the subject for months without 

" ever, that I am aware of, warning you against attempt- 

**ing anytliing of the kind, or stating that the United 

" States would resistor resent it, apart from any question of 

" municipal law ; thus in effect acquiescing, and only in- 

" sisting that the United States law should be respected." 
^ ^ ^ ^ ^ * 

" The charge imputes to me oflScial delinquency ; but I 
shall notice it only on account of its direct bearing upon 

167 the meritfr of the case under discussion. 

If I gave him no warning beyond insisting upon the ob- 
servo/nce of the United States laWy it was because I had 
not at that time any knowledge of the extent of the re- 
cruiting scheme. (78) He had satisfied me that his Govern- 
ment had no connection with it, and was in no way re- 
sponsible for what was doing in the United States to raise 
recruits for the British army. 

The first intimation that I had been misled in this re- 
spect reached me while Mr. Crampton was absent in the 
British provinces, shortly before my despatch of the 9th 

168 June was sent to you. 

It is not for me to raise the question whether Mr. Cramp- 
ton has or has not complied with his instructions to have 
" no concealment " with me on the subject ; but I am quite 
certain that on no occasion has he intimated to me that the 
British Government, or any of its oflScers, was or had been 
in any way concerned in sending agents into the United 
States to recruit therein, or to use any inducements for 
that purpose ; nor did he ever notify me that he was tak- 
ing, or intended to take, any part in fiirthering such pro- 



Note 78.— This is"" an admission that Mr. Marcy had given Mr. Crampton 
warning not to violate the act of Congress, and had given him no warning 
bejond that— had not, as Lord Clarendon says (folio 113), intimated that 
the U. S. Government would " proclaim or vindicate" the new fangled doC' 
trine about seduction. Mr. Crampton had not told Mr. Marcy that the British 
Government had no connection with the means used to disseminate informa- 
tion to foreigners in the IT. S. likely to go abroad to enlist, but had assured 
him that the British Government had not authorized recruiting, i e. enlistiiig, 
hiring, or retaining in the U. S. (see notes 68, 59.) 
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ceeding. Such a communication, timely made, would pro- 159 
bably have arrested the mischief at its commencement. (79) 

Very soon after the first development of the recruiting 
operations here, Mr. Crampton read to me a letter dated 
the 22d of March, addressed by him to the British Con- 
sul at New York, the contents of which I here insert : 
" I have received your letter of the 20th instant (March) 
'' inclosing a printed handbill, signed Angus McDonald, 
" and informing me that the said McDonald states to you 
" that he had issued it by the authority of Her Majesty's 
" Government." 160 

" I have to state to you that Angus McDonald has no 
authority from Her Majesty's Government for the issue of 
the handbill in question, or for hirmg or retaining any 
person in the United States to go beyond the limits of the 
same, with intent to be enlisted in Her Majesty's service. 

" This would constitute an infraction of the neutrality 
laws of the United States (Act of Congress, 1818, sec. 2) ; 
and Her Majesty's Government, however desirous they 
may be to obtain recruits for the British army, are still 
more anxious that the laws of the States, with which Her 
Majesty is at peace, should be respected." 1*1 

"I regarded this act by Mr. Crampton as a disavowal by 
the British Government, as well as by himself, of all par- 
ticipation in the recruiting proceedings then just com- 
menced within the United States." 

# * * # 

"Mr. Crampton could not have been ignorant of what is 
now established beyond doubt — that a scheme for raising 
troops for the British service within the United States had 
been approved and adopted by Her Majesty's Government ; 
that authorized agents, furnished with instructions and pe- 
cuniary means, and stimulated by the promise of commis- 
sions in the British army and other tempting rewards, had 
been employed to induce persons to leave this country and 



Note V9. — Doubtless Mr. CramptoQ never told Mr. Marcy that agents were 
employed to "recruit" in the U. S., because that was not the fact. But Mr. 
Marcy must have known at the begining that the British Qovemment intended 
to invite foreigners to go to Nova Scotia, d^c, to enlist, and yet he did not 
intimate that offence would be taken at it, 
8 
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162 go into the British provinces for the express purpose (rf 
entering into the British service ; and that many who were 
prevailed on to do so, had embarked for Halifax free of 
expense in vessels employed by British authority for that 
purpose, and on arriving at Halifax had enlisted and been 
enrolled in the British Foreign Legion. (80) 

It is with reluctance that I perform the duty of bringing 

in view Mr Crampton's connection with some of the 

agents who were employed in carrying out the recruit/tnent 

syatem,^ and who have, in doing so, viola.ed the law and 

IfiB sovereign rights of this country. 

The intercourse between Mr. Crampton and Mr. Hertz, 
who was convicted in September last, for violating the 
neutrality laws of the United States, is established by Mr. 
Crampton's two letters to Hertz, one dated the 27th of 
January, and the other the ith of February, 1855. The 
originals of both, in the . handwriting of Mr. Crampton, 
were produced to the Court at the trial of Hertz. In the 
latter, Mr. Crampton says : " With reference to our late 
" conversation, I am now enabled to give you some more 
164 " definitive information on the subject to which it related." 

The connection being established, it is allowed to allude 
briefly to Hertz's account, verified by his oath, of what took 
place between himself and Mr. Crampton, in relation to re- 
cruiting in this country. Nothing is known which can af- 
fect his veracity, except the fact that he was engaged in re- 
cruiting for the British army within the United States con- 
trary to law, and has been convicted of that offence. 

Hertz says : " All that I did in procuring and sending 
" men to Halifax for the Foreign Legion, was done by the 
" advice and recommendation of Mr. Crampton, Mr. Howe, 
" and Mr. Matthew. (81) I was employed by Mr. Howe, and 



Note 80. — ^Thia statement is incorrect, if it is meant to assert that there 
was any scheme approved of for enlisting troops in the U. S., or any illegal 
contract made therein. But if Mr. Marcy merely intends to say that a plan 
w s approved of to induce and assist foreigners to leave the U. S. for the 
purpose of entering the British service, it is correct, and it is pretty evident 
that Mr. Marcy did not think of complaining of this at first. 

NoU 81. — What Hertz meant by the words " procuring and sending men to 
Halifax" does not appear, nor is it shown whether he did anything more than 
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" acted as liis agent, with the knowledge and approbation of 16 
" Mr. Crampton and Mr. Matthew. Mr. Matthew knew of 
" both the expeditions I sent. He approved and encourag- 
" ed me in sending them away. He encouraged me by 
" his advice and counsel, and in giving me money to send 
" them away." 

Mr. Max F. O. Strobel acted a more conspicuous part 
than Mr. Hertz, and his conduct in the affair under con- 
sideration requires to be more fully traced. In the state- 
ment here presented in regard to his proceedings and con- 
nection with the British oflBcers, and among them wilh Mr. 
Crampton, I intend to rely almost entirely upon original ^^^ 
documents in possession of this Government. I do not 
mean, however, by this restnction, to cast the slightest 
doubt upon the credibility of Mr. Strobel. 

Mr. Crampton's letter to Mr. Strobel was dated on the 
same day, (February 4,) as that addressed to Hertz, and is 
expressed nearly in the same terms. 

After Mr. Strobel's interviews with Mr. Crampton in 
Washington, he embarked in the recniiting service, and 
suddenly rose to the I'ank of '' Captain of the 1st company 
of the Foreign Legion." He went with a detachment of ^^^ 
recruits liaised in Philadelphia, to Halifax ; was exultingly 
received into fellowship with the military and civil offi* 
cers of the highest position in Her Majesty's service there 
stationed ; was invited to partake of the hospitality of His 
Excellency, Sir Qaspard Le Marchant, of " Col. Clark and 
" the officers of the 76th Eegiment," and of "Col. Fraser, 
" Col. Stothera, and the officers of the Royal Artillery 
" and Royal Engineers ;" and the original cards of invita- 
tion, addressed to him, were produced on Hertz's trial. 



be was authorised to do, viz., to give the men informotion and assistance. 
The British agents could rightfully pay the expences of their passage. (See 
ante folios 69, 72.) If Hertz made any unlawful engagement with any person 
the facts constituting such engagement should have been proved, and the case 
should not have been allowed to depend upon the vague and equivocal ex. 
pressions of the witness, showing merely his conclusion of matters of law 
and fact. If Hertz did make any illegal conti ac's, he violated Mr. Cramptnii's 
poaitLve instractioni, Lui it is niLi: t>> ti •At tie latter as respoQs.ble for 
that conduct. 
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168 After such an endorsement of his character, it wonld 
seem that the testimony of Capt. Strobel, even if it were 
uncorroborated, should command confidence. 

Mr. Strobel, who had then acquired the rank of " Captain 
" of the Ist company in the Foreign Legion," and Mr. 
Crampton, were again brought together at Halifax, and 
were engaged there for some time in making further ar- 
rangements for recruting within the United States. 

Original documents, now in the possession of this Go- 
vernment, show that there can be no mistake as to the ob- 
ject of Mr. Crampton's visit to Halifax, and that it had 

169 special regard to recndtments in the United States for the 
British service. (82.) 

Bruce McDonald, who appears to have been a Secretary 
in the Executive Department of Nova Scotia, addressed a 
letter to " Capt. Strobel, First Company Foreign Legion," 
dated "Provincial Secretary's oflSice, 3d May, 1855," in 
these words : — 

" Dear Sie, — ^I am directed by His Excellency the Lieu- 
" tenan^Govemor to introduce to you the bearer, Lieut, 
" Kuntzel. He comes with a letter to Sir Gaspard from 
" Mr. Crampton. You will please explain to him the 
" steps necessary for him to take to secure a commis- 



170 



On the 13th of May, the second or third day after Mr. 
Crampton's arrival at Halifax, J. W. Preston, Lieutenant 
of Her Majesty's 76th Eegiment, who had charge of the 
depot at Niagara for the reception of recruits sent from 
the United States, wrote to Capt. Strobel as follows : — 

" My Dear Strobel, — I am directed by the General to 
" acquaint you that Mr. Crampton wants to see you at his 
" house, at 10 o'clock to-morrow morning ; be punctual. 
" If you like, come up to my room at 9^ o'clock, and we 
" will go together." 

These letters corroborate Capt. Strobel's statement that 
Mr. Crampton, while at Halifax, was engaged about the 



JToU 82. — This is evidently an erroneous assumption on the part of Mr, 
Harey, for Mr. Crampton has always forbidden any " recruitments in the 



Digitized by LjOOQIC 



61 • 

recrwiMng hmnesa within the United States. (83) He after- ITl 
wards went with Capt. Strobel to Quebec for the same 
purpose. Passing without comment the plan for recruiting, 
which Strobel says was prepared at the request of Mr. 
Crampton, and approved by him and Sir Gaspard Le Mar- 
chant, I propose to offer some remarks upon the instruc- 
tions furnished by Mr. Crampton, while in the Provinces, 
to the recruiting agents who were to go to " Buffalo, De- 
" troit, or Cleveland," " to make known to persons in the 
" United States the terms and conditions upon which re- 
" cruits will be received into the British service." This 
paper will be found in the letters referred to in Hertz's 172 
trial. Its genuineness, I presume, will not be questioned. 
It is framed with great adroitness ; and as it may be resort- 
ed to for a defence of Mr. Crampton's conduct, it is entitled 
to a careful consideration. 

These instructions show that the persons sent into the 
United States to raise recruits therein for the Foreign Le. 
gion, were authorized agents of British officers, and receiv- 
ed directions for the guidance of their conduct from Her 
Majesty's Minister to this Government. It is thought to 
be unreasonable in this Government to complain of any of 
Her Majesty's officers, because the agents thus employed 
were " enjoined carefully to refrain from anything which 173 
"would constitute a violation of the law of the United 
" States." A similar injunction to the agents fix*st employ- 
ed was also contained in the directions which preceded the 
instructions issued by Mr. Crampton in May, and he well 
knew how utterly it had been disregarded by them. As 
his visit to the British provinces had special relation to the 
recruiting service, it cannot be presumed that he was unin- 
formed of what had then happened to those agents in 
Philadelphia, New York, and Boston, through which he 
passed on his way to Halifax. This Government had, as 
early as March, ordered prosecutions against the recruiting 
agents in those cities for having violated the law of the 



J^ote 83. — ^They show nothing of the kind. What Mr. Marcy now calls re- 
cruiting in the U. S., is any act of invitation to foreigners to go abroad and 
then determine whether they will enlist Mr. Marcy himself did not find 
any fault with this in the first instance. 
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174 XTnited Slates, many had been arrested for that offence, 
and against several of them grand juries had found bills 
of indictment. 

Instead of disconnecting himself from the proceedings 
which had led to this disastrous result, Mr. Crampton went 
to Hialfax and Quebec to make further arrangements for 
sending other recruiters into the United States.(84:) 

He could have had no suflScient reason to believe that 
those who received fresh instructions, however cautiously 
devised, would pay any more regard to his injunction not to 

176 violate the law of the United States than Hertz and others 
had done. His experiences of the past should have deter- 
red him from renewing the experiment. As these instruc- 
tions were furnished to many agents, they were doubtless 
fmmed with a view to bear a critical inspection, and, in 
case of emergency, to be adduced as proof to show that 
special regard was intended to be paid to the United States 
neutrality law. They will, however, hardly answer that 
pm*po3e. 

There can be no doubt that those revised instructions 
were intended to impress the recruiting agents with the ex-^ 

176 pediency of greater circumspection in the business ; but it 
is evident that the motive for this caution had much more^ 
respect for the success of the recruiting project than for the 
United States law. This is apparent from the following* 
paragraph of these instructions : — 

" 7. It is essential to success that no oBsemhldgeB of per- 
^^sona should take place at beer-houses, or other similar 
" places of entertainment, for the purpose of devising mea^ 
" sti^res for enlisting, and the parties should scrupulously 



Note 84.— No arrangements were ever made for sending any '* recruiters 
into tli€ United States." — Mr. Crampton was perfectly justified in continuing 
to authorise agents to give information and assistance to foreigners until tbe 
recruiting establishment at Halifax was broken up. The federal courhi bare 
recognized sudi conduct to be perfectly legal, ( see folio 72.) As to the: 
trials of Hertz and Wagner, see the remarks ante fos. 16 to 29. Mr. Crampton 
could not have anticipated the course which Mr. Marcy and Mr« Cushing have 
thought fit to take. How could it )mve been supposed far instance that any 
American President would broach the absurd doctrine lately concocted by 
Kesvs. Cushing and Marcy about seducing, foreigners to leave the United. 
States! 
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'^^jfvoid resorting to this cJr similar means of disseminating 17^ 
"the desired information, inasmuch as the attention of the 
** American authorities would not fail to be called to their 
" proceedings, which would undoubtedly be regarded by 
*♦ them as an attempt to carry on recruiting for a foreign 
"power within the limits of the United States, and it cer- 
"tainly must be borne in mind that the institution of legal 
" proceedings, against any of the parties in question, even 
" if they were to elude the penalty, would be fatal to the 
" success of the enlistment itself.'\85) 

Though the last instructions are a restriction upon the 
construction which Lord Clarendon has given to the law 
and rights of the United States, they would, even if liter- 
ally observed, infringe both. 

This Government maintains that in every inata/nce where 
a person^ whether a citizen or a foreigner^ has leen brought 
to the determination to leave the country for the purpose of 
entering into a foreig i service as a soldier, or sailor, ly a/ny 
inducements offered by recruiting agents here, the law of 
the United States has been violated. 

There certainly can be no doubt of the violation of the 
law of the United States in every case where one party — 
the recruit — has been induced hy the terms offered to him 179 
actually to leave the United States for the purpose of enter- 
ing into foreign military service, and the other party has 
furnished the means and borne the expense of taking him to 
a foreign depot in the expectation that he would consum- 
mate the act by an enlistment. It will not, I presume, be 
denied that several hundred cases of this kind actually oc- 
curred in carrying out the scheme of British recruitment. 
The very design of employing agents for such a purpose, 
to act within the limits of the United States, invol\red in 
its consequences an infringement of that law.(86) 



Note 85. — See the other instructions accompanying this, especially the 6th, 
(folios 8, 9, 10), expressly forbidding the making of any promise or con- 
tract, written or verbal, on the subject of enlistment The instructions are 
plain and clear when read together, and it is not fair to pick out one of the 
instructions and read it as if it stood alone. 

Note 86. — There were no " recruiting agents" here and no terms were of- 
fered by the agents appointed to give information and assistance. 

The terms offered by the British Government were stated by the ag^ts ae- 
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180 It is the solemn duty of the Government of the United 
States to maintain this construction of their N'eutrality Law, 
and the attempt to set up and sustain a different one has 
created much surprise ; that it has been done by a friendly 
government with which the United States are most anx- 
ious to maintain and strengthen the relations of amity, is 
the cause of deep regret. 

When the President presented the case to the consider- 
ation of Her Majesty's Government, with the assurance that 
he had such information on the subject as compelled him to 
believe that British officei*S5 in eminent stations, were impli- 

181 cated in a scheme which had resulted in an infringement 
of the rights of the United States and a violation of their 
law, and asked for some satisfaction of the wrong, he cer- 
tainly did not expect that the conduct of those officers 
would be justified upon principles which impair the sove- 
reignty of the United States as an independent nation, and 
by an interpretation of their law which makes it entirely 
infective for thepv/rpose intended.{%7) 

Some satisfaction for the injury was confidently expected ; 
but nothing that can be regarded in that light has been of- 

182 fered ; and this Government is compelled, in vindication of 
its rights and laws, to take a course which it sincerely 
hoped Her Majesty's Government would have rendered un- 
necessary. 

Her Majesty's Minister to this Government, Mr. Cramp- 
ton, has taken a conspicuous part in organizing and execut- 
ing the scheme for recruiting for the British army within 
the United States. 

Were it possible, with due regard to the evidence and 
disclosures in the case, to assign him a subordinate part in 



cording to their instructions "as matter of information only, and not as 
implying any promise or engagement on the part of those supplying such 
information." See folio 10. 

Note 87. — Not at aU so. Mr. Marcy wholly misrepresents the purpose o 
the law. See fos. 2 to 5, 33. 

It may safely be asserted, without fear of contradiction, that Congress can- 
not even now be persuaded to extend the provisions of the Act of Congress 
80 as to make unlawful the act of advising, persuading or assisting a foreigner 
or even a native boro citizen, to go abroad to enlist in foreign service, 
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that scheme, eV6n that would not allow the President to 18^ 
change the course which he is obliged, under the circum- 
stances, to pursue toward him. Any participation in the 
project, as it has been developed, of raising recruits in this 
country for the British service, was incompatible with his 
oflScial relations to this Government. His connection with 
that affair has rendered him an unacceptable representative 
of Her Britannic Majesty near this Government, and you 
are directed by the President to ask Her Majesty's Govern- 
ment to recall him.(88) 

Mr. Kowecroft, the British Consul at Cincinnati, and Mr. 
Matthew, the British Consul at Philadelphia, are implicated 184 
in the recruiting project ; and you are further directed by 
the President to ask for their removal for that cause. 

Tlie persons connected with the British Consulate at New 
York have been actively engaged in furthering the recruit- 
ing scheme. Mr. Stanley, the assistant clerk of the Con- 
sul, has taken a more open and effective part than the Con- 
sul hinaself, and is now under an indictment for violating 
the law against foreign recruiting. The Consul, Mr. Bar- 
clay, could not but know of Mr. Stanley's conduct in that 
matter, but he still retains him in the Consulate. 185 

Beside the responsibility that rightfully attaches to Mr. 
Barclay for the improper conduct of an employee in his of- 
fice and under his immediate and daily observation, this 
Government is satisfied that he has, himself, not only favor- - 
ed the recruiting for the British army, but has participated 
in it. Moreover, the improper conduct of Mr. Barclay in 
the case of the bark Maury, has justly given offence to the 
commercial community in which he resides and with which 
he has ofticial communication. 

For these reasons, this Government deems it proper to in- 
struct you to ask the Government of Great Britain to with- 
draw Mr. Barclay from the post of British Consul at New 
York. 

You are directed by the President to read this despatch 



Nate 88. — ^The return of the seduced foreigners does not seem to be insist- 
ed upon, nor any " indemnity for the past or security for the future." See 
folios 147,156, 819, etseq. 

9 



Digitized by LjOOQIC 



66 

186 to the Earl of Clarendon, and, should lie desire it, to hand 
him a copy. 

The copies of the original documents to which I have re- 
ferred are contained in Hertz's trial. I send you herewith 
an authentic report of that trial, which you will offer to 
Lord Clarendon as a document connected with this despatch. 
I also send herewith a copy of the proceedings of the Cham- 
ber of Commerce in the city of New York relative to Mr. 
Barclay's conduct in the case of the bark Maury. This, 
also, you will present to Lord Clarendon, as furnishiDg one 
ground for the request herein made for the withdrawal of 

187 Mr. Barclay. 



] 



The[President to Attorney-General Oushing. 

ExECTmvE Mansion, 
Washington, Aug. 6, 1855. 
The reports of the District Attorneys of the Squthem 
District of New York and the Eastern District of Pennsyl- 
vania, on the subject of the levy of troops in the United 
States, by official or other agents of Great Britain, are re- 
turned herewith to the Attorney-General ; and his opinion 
is required upon the question, whether or not the acts re- 
ported are in violation of the municipal law and of the na- 
188 tional sovereignty and neutrality, and especially upon the 
question, what legal responsibility, if any, those acts devolve 
on the British Minister and British Consuls? 

Franklin Piebob. 



Mr. Cu8hing*8 Reply. 

Attorney-General's Office ) 
Aug. 9, 1855. ) 

Bib, — ^I have the honor to submit herewith the considera- 
tions of law applicable to the enlistment of troops within 
the United States by the British Government, in so far as 
the facts appearing in the documents before me concern 
the personal action either of the British Minister or of the 
British Consuls in the United States. 
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There is no room for doubt as to the law regarding the 189 
general question. 

In the first place, the act of Congress of April 20, 1818, 
contains the following provision : — 

Sec. 2. And be it further enacted. That if any person 
shall, within the territory or jurisdiction of the United 
States, enlist or enter himself, or hire or retain another 
person to enlist or enter himself, or to go beyond the limits 
of, or jurisdiction of, the United States, with intent to be 
enlisted, or enter into the service of any foreign prince, 
state, colony, district or people, as a soldier, or as a marine 
or seaman on board of any vessel of war, letter of marque 190 
or privateer, every person so offending shall be deemed 
guilty of a hiffh misdemeanor, and shall be fined not ex- 
ceedmg one thousand dollars, and be imprisoned not ex- 
ceeding three years. — (III. Stat, at Large, p. 448.) 

Of course, as the levy of troops within the United States 
for foreign service is forbidden by law, no such right has 
by executive permission been given to Great Britain. To 
the contrary of this, the British Government was expressly 
notified, by letter of Mr. Marcy to Mr. Crampton, of April 
28, 1854, that no enlistments in the United States would be 
permitted either to Great Britain or to Russia. (Exec. 
Docs., 1st sec, 33d Engr., vol. XIL, No. 103, p. 5.) 

In the second place, independently of municipal rela- 191 
tions of the acts in question they constitute, whether they 
be the acts of the British Government or of its Ministers 
and Consuls, a violation of the sovereignty and of the neu- 
tral rights of the United States. 

The rule of public law is unequivocal on this point, and 
is correctly stated as follows, by Wolfius : — 

" Since the right of raising soldiers is a right of majesty 
which must not be violated by a foreign nation, it is not 
permitted to raise soldiers on the territoryii^) without the 
consent of its sovereign." (Jus. Gtentum, s. 1, 174.) 

ByVattel:— 192 

" As war cannot be carried on without soldiers, it is evi- 
dent that whoever has the right of making war, has also 
naturally that of raising troops. The latter, therefore, be- 
longs liKcwise to the sovereign, and is one of the preroga- 

NoU 89. — See as to "what acts constitute tlus offence, notes 1, 16, and fos. 110, 
112. 
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193 tives of majesty." (Vattel, Droit des Gens, B 3, ch. ii, p. 

293.) 

* * * * * * 

" As the right of levying soldiers belongs solely to the na- 
tion or the sovereign, no person must attempt to enlist sol- 
diers in a foreign country, without the permission of the 
sovereign ; and, even with that permission, none but vo- 
lunteers are to be enlisted ; for the service of their country 
is out of the question here, and no sovereign has a right to 
give or sell his subjects to another. 

Whoever undertakes to enlist soldiers in aforeign country, 
without the sovereign's permission, and, in general, who- 
ever entices away the subjects of another State^{90) violates 
one of tho most sacred rights of the prince and the nation. 

194 This crime is designated by the name of kidnapping or 
man-stealing^ and is punished with the utmost severity in 
every well regulated State. Foreign recruiters are lianged 
without mercy, and with great justice. It is not presumed 
that their sovereign has ordered them to commit a crime ; 
and supposing even that they had received such an oi-der, 
they ought not to have obeyed it their sovereign having 
no right to command what is contrary to the law of nature. 
* ^ * But if it appeal's that they acted by order, such 
a proceeding in a foreign sovereign is justly considered as 
an injury, and as a sufficient cause ior declaring war against 

195 liim, unless he makes suitable reparation." (Vattel, Droit 
des Gens, B. HI, ch. ii., p. 298.) 

By Kluber:— 

'• A state entirely neutral has the right to exact, even by 
force if necessary, that belligerent powers do not use its 
neutral territory for the purposes of war ; that they take 
not therefrom munitions of war and provisions and other 
immediate requirements of war for their armies ;(91) that 
they do not make there any military preparations, enrollments 
19Q or collections of troops / that none of their troops, armed or 
unarmed, pass through, &c., &c. ; that they exercise there 
no act of hostility against the persons or property of the 
subjects of the hostile State ; that they do not occupy it 
militarily, or make it the theatre of war." (Droit des Gens, 
Modemes de I'Europe, s. 285.) 

By G. F. de Martens :— 

" Whilst in case of rupture between two nations a neutral 

Note 90. — See remarks on this passage and as to its inapplicability to the 
United States, notes 16, 80 ; folios 246 et Ee(|. 
Nole 91.*-A9 to this see folios 86, 254, 
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State preserves the full enjoyment of its territorial rights, 197 
it can, in the absence of treaties, prohibit during the war, 
as in time of peace, any passage or sojourn of foreign 
troops ; and much more, forbid the occupation of its for- 
tresses, the recruitmg^ mustering and exercising troops, and 
it may use force against those who shall attempt to yiolate 
the prohibition." (Precis du Droit des Gens, s. 350.) 

By Oaliani : — 

" All governments are accustomed to forbid, under capi- 
tal penalty, any foreigner to make military enaagiments or 
recruits within their territory j in doing which, they do no 
more than to sustain and defend a natural right, and one 193 
inherent in every sovereignty. * * * 

The neutral sovereign who leaves his subjects at liberty 
to engage themselves m the service of a foreign belligerent, 
will not therein be wanting to his neutral duties, provided it 
has been customary with his nation ; if it has been usual in 
time of peace, if it accords with the physical and political 
condition of the cou7itry ;{92) if, in fine, he practices indiffer- 
ence and impartiality, not denying to one belligerent what 
he concedes to the other. But if a sovereign has not been 
accustomed to allow his subjects to enlist in the military or 
naval service of other governments, it may well be doubted 
whether he may, for the first time, do it on the occurrence ^99 
of war between two states, each of which is in amity with 
him. I am not prepared to say that in doing so, he ^ave 
equality of advantage and facilities to both, for there might 
be inequality in the need of the belligerents ; for, perhaps, 
one of them, suffering from deficiency of men, would de- 
rive precious and powerful succor from such provisions, 
while to the other it would be useless and superfluous. In 
my opinion, therefore, this question comes within the gene- 
ral rule of essential neutral duties — that is, to continue in 
the anterior condition, it being lawful only to persevere in 
what has been usual, but unlawful to innovate. (Dei Da- 
. veri de Principi Neutrals, p. 325, 327, 329.) 200 

By Hautefeuille : — 

"The duties of belligerents may be summed up in very 
few words. The belligerent ought to abstain from the em- 
ployment of all such indirect means to molest his enemy as 
m the accomplishment of their object would first injuriously 
, affect a neutral nation. He ought to respect, in the most 
complete and absolute manner, the independence and sove- 



2^Qte 92f— See remarks on this passage, note 20. 
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201 reignty of nations at peace ; in a word, he ou^ht to treat 
them in the same manner as if the most profound peace 
continued to prevail. Those nations, in fact, are at peace 
with him. Fulfilling strictly their duties of neutrality, they 
have the right to enjoy the advantages of their position, and 
to be exempt from all the evils of war. The duty of the 
belligerent is to abstain from the infringement of this ri^ht. 
Thus, neutral territory ought to be held sacred and 'inviol- 
able by nations at war. Ihese last ought not, on any pre- 
text, nor in any manner, to make use of such teTTitory to 
subserve their purposes of hostilities, directly or indirect- 
Iv. The passage of armed troops^ the levying of soldiers^ 

202 <s;c., without the consent of the sovereign, would constitute 
an offence against the sovereignty of the neutral and a vio- 
lation of the duty of the belligerent." — (Droits et Devoirs 
des Nations Neutres, tome I, 312, 313. 

" As to the territory of neutral nations, the occurrence of 
hostilities makes no change nor modification of their rights : 
they remain inviolable in time of peace. Their territory- 
ought then to be sheltered from all enterprises of the belli- 
gerents, of whatever nature they may be. The consequences 
of war ought never to be felt "by them directly ; that is to 
say, no act of hostility should be committed against them 
under any pretext. 

203 " Belligerent nations, in this respect, have only the rights 
they possessed in time of peace, because war never inju- 
riously affects nations at peace. Belligerents cannot, then, 
in any case, without the permission of the sovereign, use 
neutral territory— 1 do not say directly for the operations 
of war — ^but cannot even make use of it for any advantage 
whatever, to the prejudice of their enemy. This permis- 
sion cannot be granted to them by the neutral without vio- 
lating his duties. 

'' The principle of the inviolability of the territory bein^ 
admitted, the conclusion, as absolute as the principle itselt, 
follows, that a belligerent has no right to use neutral terri- 

204 iory^ in any manner whatever, without the permission of the 
neutral nation sovereign of such territory, and cannot, there- 
fore levy t/roops there^ and march armies through it, &c., 
without this permission. 

" The neutral has the incontestible right to resist every 
attempt the belligerent may make to use his territory — to 
oppose it by all the means in his power, and even hj force 
of arms, in the same manner as a citizen has the right to 
defend his property^ by all the means nlaced at his disposal 
by the law to which he is subject." — (Ibid, tome II, pp. 
48, 49.) 

I do not perceive that this doctrine is explicitly produced 
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in any one of the books of inteniational law pnblisked 205 
during the last few years in Great Britain. Possibly tiieir 
silence on this point may be caused by the policy of their 
country, which, under the kings of the house of Hanover^ 
has frequently relied upon foreign recruits in time of war. 
However this may be, some of the English works referred 
to recognize the right of every sovereignty to the exclusive 
use of its own territory and resources. (Wildman's Inter- 
national Law, vol. I, p. 64.) But, without adverting to the 
present logical consequence of this right, although one of 
them discusses fully the collateral question, whether a staU 206 
loses its neutrality hy permitting foreign levies^ and con- 
cludes properly that if it be permitted to one, it should 
be permitted to each of the respective belligerent powers. 
(Manning's Law of Nations, bk. III., ch. 1.) 

In this connection the same accredited English writer 
considers and confutes the assumption, hastily and errone- 
ously taken up in Great Britain, that some doctrine to the 
contrary of this is to be found in Vattel. And upon an 
elaborate review of the whole subject, he concludes thus : — 

* * " Foreign levies may not he allowed to one heUig- 207 
erent while refused to his antagonist, consistently with 
the duties of neutrality. When treaties antecedent to wa/r 
permit such exclusive privilege, then no complaint of 
breach of neutrality cae be maintained by the excluded 
party. But when no antecedent treaty exists, such a per- 
mission would he a violation of neut/rality^ the principles 
of which demand the strictest abstinence from assistance to 
either party, and of course will not admit that exclusive 
privileges in so important a particular should be granted to 
one belligerent. Nor have the customs of Europe, derived 
from the practices of the middle ages, established any usage 
that prevents this question from being settled in accordance 208 
with the dictates of reason, or, in other words, with the law 
of nature."— (Manning's Laws of Nations, p. 180.) 

Mr. Manning's reasoning is conclusive, as far as it goes ; 
and the imperfection of other English law books in this re- 
spect is of no account, as against the general authority of 
the expounded of international law in* all the rest of Chris- 
tendom. 

Misconstraction has also been placed on the fact that 
Bynkershoeck maintains the right of pri/vate or voluntary 



Digitized by LjOOQIC 



t2 

f09 expatriation^ even for thepwrpose of foreign military servient 
(93.) But he does not express or countenance the thought 
that a foreign belligerent may recruit soldiers in a neutral 
country without the consent of its sovereign. On the con- 
trary, he exhibits in full the legislation of the United Pro- 
vinces, according to which it was a capital oflfence to make 
enlistments in the country without consent of the States 
General. (Qusest. Jur. Publici, lib. I., c. 22.) 
Besides, Great Britain has by her own legislation sanc- 

210 tioned and adopted the rule of public law, by enacting 
that if any person whatever, within the United Kingdom, 
or in any part of the dominions of Great Britain, shall hire, 
engage, retain or procure^ or shall attempt or endeavor to 
hire, retain, engage or procure any person whatever- to en- 
list, or to enter or engage to enlist, as an officer, soldier, 
sailor or marine, either on land or sea service, for or 
under, or in aid of any foreign prince or government, or to 
go or agree to go, or embark from any place in the British 

211 dominions, for the purpose, or with the intent to be so 
enlisted, entered or engaged as aforesaid, every person so 
offending shall be deemed guilty of a misdemeanor, pun- 
ishable by fine or imprisonment, at the discretion of the 
court having jurisdiction of the act. (Act 59, Geo. III., 
eh. 69.) 

We in the United States acting in the sense of natural 
right, and following the rules of public law as explained 
by the jurists of continental Europe, asserted and established 

212 this doctrine (94) at a very early period, in opposition to the 
undertaking of the French Government, through its Minis- 
ter, M. Genet, to man or equip cruisers within the United 
States. (Mr. Jefferson to M. Genet, June 17, 1793, Ame- 
rican State Papers, For. Aff., vol. I. p. 164.) And our 
judicial text books are full and explicit on the same point. 
(Wheaton, by Lawrence, p. 491 ; Kent's Com., lee. vi.) It 
is obvious to the most superficial reflection that no distinc- 



Note 98.— See extract from Bynk, folio 800. 

Note 94.— The United States did not assert the doctrine now contended for, 
yis : that it is an offence to invite foreigners to leare the United States to 
ierre in foreign armies. 
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tion of princ'ple exists in the levy of a military force in 2J.8 
the neutral country, as between the land and sea service ; 
and if Great Britain may raise within the United States 
volunteers for her land service, so Russia may raise them 
for her marine seiwice ; that is, may fit out privateers in 
our ports ; and, indeed, if we grant or permit the former 
privilege to Great Britain, we must in like manner, in or- 
der to be impartially neutral, concede the latter privilege 
to Russia. 

And it is equally obvious that foreign recruiting cannot 
be forbidden or permitted under the influence of any as- 214 
sumed national sympathies or antipathies. Individual or ; 
national preferences are quite immaterial in such a ques- 
tion. The United States cannot, either lawfully or honor- 
ably, practice a stimulated neutrality ; nor can a dissembled 
alliance be claimed or expected from us, either by Great 
Bjitain or by Russia. 

From the well established rules and principles of law, 
then, it is plain to conclude : 

1. The acts of enlistment in question are contrary to the 
municipal law of this country, and indictable as a high mis- 215 
demeanor. 

2. Those acts, if permitted to one belligerent, must be 
permitted to all, in observance of impartial neutrality. 

3. Being against law in the United State?, and therefore 
not permitted to Great Britain, if undertaken by her as a 
government, they aiford just cause of war, being a direct- 
national violation of the territorial sovereignty of one na- 
tion by another. 

4. Whatever agents of the British Government, whether 
official or unofficial, acting voluntarily or by orders, have ^IQ 
participated in such acts, are not only gc^ilty of a criminal 
infraction of the statute law, but also, in tne language of 
Vattel, of violating one of the most sacred rights of the 
nation. 

I presume that if, in the present case, the British Minis- 
ter imagines that the acts performed under his direction 
were not contrary to the municipal law, it must be on the 
ground that the recruits were not completely enlisted in the 
United States— thdX is, did not here^ in all form^ enter the 
military service of Great Britain. That assumption is al- 
together erroneous. The statute is express that if any per- 
10 
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iVt s6n shall hire^ retain Bmih^T^tnoVitogd h^imd^tWxaiW 
or jurisdiction of the United States, with intent to be en-^ 
listed or entered into the service of any foreign State, he^ 
shall be deemed guilty of the defined misdemeanor. 

It is possible, also, that he may have supposed that a -' 
solemn contract of hiring i/n the United States is necessary ' 
to constitute the oifence. That would be mere delusions 
The words of the statute are, " hire or retain." It is true^^ 
our act of Congress does not expressly say, as the British 
act of Parliament does, " whether atiy enlistment money, 
pay or reward shall have been given and received or not," 

218 (Act 59 Geo. HE., chap. 69, sec. 2,) nor was it necessary to 
insert these words. A party may he retained hy a vermeil 
promise^ or hy invitation^ for a declared or known purpose. 
If such a statute could be evaded or set at nought by elabo- 
rate contrivances to engage without enlisting, to reta4/n 
without hiring, to invite without recruiting^io pay recruiting 
money in fact, but under another name of board, passage 
money y expenses, or the like, it would he idle to pass acts of 
Chngress for the punishment of crime or any other offence.(95) 



i\ro/e 95. — Mr. Cashing would fiod it difficult to cite any, legal authddtj.for 
the proposition that there can be a hiring or retainer without a contract or : 
engagement. Moreover he has to avoid the effect of the early correspondence 
between Mr. Buchanan and Mr. Marcy, and especially of that between Mr. Bu- 
chanan and the British Government, wherein Mr. Buchanan contents himself 
with inquiring " how far persons in official station^ under the British Qovem- 
ment have acted, whether witli or without its approbation either in enlisting 
persons within the IT. S. or engaging them to proceed thence to the British 
provinces for the purpose of being there enlisted." (folio 60.) 

Here Mr. Buchanan assumes that there can be no ground of complaint vnlesv 
persons had been engaged to proceed from tlie U. S. to the British provineea. t 
for the purpose of being there enlisted. He does not pretend to say as Mr. 
Gushing does that an invitation to come to Canada is a hiring or retainer 
within the meaning of the Act of Congress. That was reserved for Mr. Gush- 
ing to propound, but the discovery is made a little too late for the purposes 
of this correspondence. 

As to the words quoted by Mr. Gushing from the British Act of Parliamenti 
nobody pretends that they would make any difference, and he has merely con- 
jured up an imaginary argument for the sake of refuting it Neither does 
anybody say that parties could be lawfully engaged or retained to go to the - 
British provinces, having an intention to enlist <on their aiiivaL But it Ib-^ 
contended, notwithstanding Mr. Cushmg'a jumble of the three things .to^;< 
getlMT, that an engagement or retainer is quite different from 4Ui invitation^. ^ 



Digitized by LjOOQIC 



"^ Simevw this may* be, and if such wa*e the &(>ng^t of ^iiO 
tbe British Goyernment, it has not been successfully cfmied 
out ; for on the evidence he/ore me^ includirhg the general 
instructions of the British Minister, and his direct corres- 
pondence with the recruiting officers in tlie United States 
and others, my opinion is positive, that the parties have 
made themselves amenable to the penalties of the statute, 
and may be convicted before any competent court of the 
United States. 

It is further to be observed, in conclusion of this branch 
of the subject, that whether the acts of the British Minister 
and his agents, in recruiting troops within the United States, 
do or do not come within the technical provisions of the 



and altfaoQgb he may not perceive tbe difference, it is one which wiU be pretty 
generally recognised as well by lawyers as the public at large. 

According to Mr. Cashing, if I pay the price of the passage of an Emigrant 
to Canada, knowing that he intends to enlist when he gets there, I am pay- 
ing " recruiting money," and it may be admitted that in one sense, this state- 
ment, is correct, for if the Emigrant enlists in the British army the force of 
Great Britain is recruited to that extent, and I have aided iu such recruit- 
ment. But how, in the name of common sense, can it be pretended that I 
have " hired or retained ** the man to go ? Is a penal Statute or any other 
Statute to be construed in that way ? Can it be reasonably supposed that 
Congress intended to prohibit such acts, and yet with the English Statutes 
before them contented themselves with prohibiting in terms acts of hiring or 
retaining, saying nothing about persuasions or inducements ? If Mr. Cushing's 
doctrine were correct, it would be idle to have rules for the construction of 
statutes, and equally idle to attempt to judge of the meaning of Legislative 
enactments by reference to the words used or the mischief intended to be re- 
medied. And any person might be subjected to three years imprisonment for 
an act innocent in itself, and even laudable. 

It was correctly stated in the first letters, written by Mr. Marcy and Mr. 
Buchanan on this subject, that the true object of the Act of Congress was, to 
maintain the neutral relations of this country with other powers, and it was 
contended that such neutrality would be compromitted by permitting either 
perfect enlistments iu the U. S. or incipient enlistments here, i. e, contracts to 
go abroad for the purpose of being there enlisted. That was the true ground 
to take, and we may attribute the abandonment of it to Mr. Cushing's unfor- 
tunate discovery of the passage in Vattel, about enticing subjects away from 
their allegiance. The misapplication of this doctnne to Republican America 
has led to the protracted discussion before us — but for that the matter would, 
in all probability, have been allowed to rest when the British Government 
declared that they had not authorized any contracts to be made in the U. S. 
and would even abandon the practice of inviting eoliatments in the British 
provinces. 
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2k)2 act of Congress, IB altogether immaterial to the question of 
international right, as between this government and that of 
Great Britain. K, by ingenious evasions of the letter of a 
penal statute^ intended only for private malefactors, the 
British Government should, nevertheless, levy troops here, 
the fact of the statute being thus defeated and trampled 
under foot, would serve only to augment the public wrong. 
Suppose, for instance, that the British Government shall 
have said to its officers, civil or military, in the British 
North American provinces, and to its diplomatic or consu- 
lar agents in the United States — " You will proceed to raise 

221 80 many men in the United States ; but remember that to 
do so is forbidden by the municipal law of that country, 
and is indictable as a misdemeanor ; you will therefore take 
care to proceed cautiously in this, so as not to incur the 
penalties of the statute." (96) Such instructions, while they 
might have the effect cf raising the troops^ as desired by the 
British Government, without its agents incurring the penal- 
ties of the statute, would but constitute a more flagrant and 
aggravated violation of the national dignity and the^ove- 
reign rights of the United States. In truth, the statute in 
this matter is of hut secondary account. The main con- 

222 sideration is the sovereign right of the United States to ex- 
ercise complete and exclusive jurisdiction within their own 
territory ; to remain strictly neutral, if they please, in the 
face of the warring nations of Europe ; and of course, not to 
tolerate enlistments in the country by either of the bellige- 
rents, whether for land or sea service. If there be local 
statutes to punish the agents or parties to such enlistments, 
it is well ; but that is a domestic question for our considera- 
tion, and does not concern any foreign government. All 
which it concenis a foreign government to know is. 



Ifote 96. — This absurdity exists only in the mind of Mr. Gushing, and his 
must be bad case to maintain when we find him compelled to resort to such 
a style of argumentation. The British Government instead of saying " you 
will proceed to raise so many men in the U. S.," said, you will will take care 
not to raise any men in the U. S., but you are to inform people there that 
we invite them to come to the British provinces to enlist, and you may as- 
sist such of them as desire to come here, but tbey must be under no obliga* 
tiou whatever to enlist on arriving hera. 



Digitized by LjOOQIC 



77 

whether we, as a government, permit snch enlistments. It 338 
is bound to ask permission of us before coming into our ter- 
ritory to raise troops for its own service. It has no business 
to inquire whether there be statutes on the subject or not. (97) 
Least of all has it the right to take notice of the statutes, 
only to eee how it may derive means by which to evade 
them. Instead of this, it is bound not only by every con- 
sideration of international comity, but of the strictest inter- 
national law, to respect the sovereignty and regard the 
public policy of the United States. 

Accordingly, when, at the commencement of the great 
European struggle between England and France, near the 334 
close of the last century, the French Convention assumed to 
recruit ma/rine forces in the United States, it was held by 
President Washington, and by his Secretary of State (Mr. 
Jefferson), as explained in the correspondence herein- 
before quoted, that, by the law of nations, in virtue of our 
sovereignty, and without stopping to enact mv/nicipal laws 
on the subject, we had full right to repress and repel 
foreign enlistments, and, e converso^ that the attempt to 
make any such enlistments was an act of gross national 
aggression on the United States. 326 

When a foreign government, by its agents, enters into 
the United States to perforin acts in violation of our sove- 
reignty, and contrary to our public policy^ though acts not 
made penal by municipal law, that is a grave national in- 
dignity and wrong. If, in addition to this, such foreign 
government, knowing that penal statutes on the subject 
exist, deliberately undertakes to evade the municipal /aw, 
and thus to baffle and bring into disrespect the internal ad- 
ministration of the country, in such case the foreign govern- 226 
ment not only violates, but insults, our national sovereignty. 

I repeat, then, that if it were to be supposed that the 
British Government had so far forgotten what is due to its 
own dignity as to instruct its agents within the territories of the 
German Bund, in the Netherlands and in the United States, 



Note 97. — It is sufficient to observe upon what is said here and elsewhere 
about Qolistments that none were made by the British Government in the 

u.a 
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'iS7 to. enlist r^orwi^ without respect far the local Bover^gnty, 
-but with care to avoid or evade the letter of local statutes, 
instead of diminishing, that would aggravate the injustice 
and the illegality of the proceeding in the eye of the law of 
nations, and the intensity of the public wrong as regards the 
neutral States thus converted, without their consent, into a 
recruiting ground for the armies of Great Britain. 

Such instructions would be derogatory to the public 
honor in another respect. They presume that the United 
States, without becoming the open ally of Great Britain, 
will, by conniving at? the use of its territory for belligerent 

228 purposes^ while professing neutrality, thus carry on, as 
already intimated, a dishonorable war in disguise against 
Kussia. (98.) 

It appears, however, that the British Government, find- 
ing it impossible to keep the ranks of its army filled by 
voluntary enlistments, and being loath to encounter the 
responsibility of a law for conscription, or drafts on militia 
for periodical service of its able-bodied men, or for any 
other systematic method of raising troops from its own 

229 population, introduced into Parliament a bill entitled " An 
act to permit foreigners to be enlisted and to serve as offi- 
cers and soldiers in Her Majesty's forces," but which was 
in fact a bill to authorize the government to employ agents 
to carry on recruiting service in the neutral states of 

- Europe and America. (99) 

The law was earnestly objected to in its progress, as 



Note 98. — If enlistments in the U. S. by the British Government had been 
permitted, it might have been said that the government of the U. S. had 
connived at the use of its territory for belligerent purposes, but no such com- 
plaint could be grounded on tlie publication of advertisements in the U. S. 
by the British Qovemment, inviting emigration into the British provinces, 
of persons desirous of fighting against Russia. 

Note 99. — The Bill here referred to was necessary to authorize the enlist- 
ment of foreigners in the British army, for, although under the political sys- 
tem of the U. S., foreigners may serve in the armies of the Repub ic (see 
fulio 309), the British sovereign has no right to create an army composed 
wholly, or in part, of foreigners, without the authority of Parliament Mr. 
Gushing with characteristic recklessness, assumes that this Bill was for a 
purpose wholly different from that stated on its i&ice, and that it was passed 
to direct a violation of the laws of foreign countries. 
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insultiiig to neutral states and derogatory to the national 286 
dignity ; but was passed, nevertheless, on the 22d of Decem- 
ber, 1854. (Hansard's Debates, third series, vol. 136, , 
passim.) 

At an early day after the passnge of this act, measures 
were taken to recruit officers and men, for a proposed 
foreign legion, in the United States, those measures being 
publicly taken under the official responsibility of Sir 
Gaspard Le Marchant, Lieutenant-Governor of the Pro- 
vince of Nova Scotia. A military depot, was established at 
Halifax, for the reception and enrolment of recruits; and 
Mr. Howe, a member of the Provincial Government, with 231 
other agents, came into the United States to make arrange- 
ments for engaging and forwarding the r^cruitSj chiefly 
from Boston, New York and Philadelphia. Subsequently, 
corresponding aiTangements were made for collecting and 
forwarding recruits from the Western States, by Buffalo or 
Niagara, through Upper Canada. (100) 

These acts were commenced and prosecuted with j^nn^ 
handrhiUs cmd other means of advertisement^ and recruits 
were collected in depots at New York and elsewhere, and 232 
regularly transported to Canada or Nova Scotia^ with undis- 
guised notoriety, as if the United States were still a constitu- 
ent part of the BritishEmpire. Of course they attracted great 
attention, and the various measures, whether legal or politi- 
cal, proper to put a stop to them, were instituted by your 
direction, through the instrumentality of the foreign or 
legal departments of the government of the United States. 

In the course of the investigations which ensued, among 
the facts brought to light are some in the documents 



Note 100. — It wiU be obseryed that Mr, Gushing here asserts that the 
British agents engaged and forwarded recruits, whilst the fact is that there 
were no recruits at all in the U. S. — the persons forwarded were not recruits, 
not having enlisted themselves, and being at perfect liberty to decline doing 
80, on their arrival in the British provinces, nor were any " engagements" 
made by or with the persons forwarded, that they would go to the British 
provinces at all — ^they could if they chose, turn back at any stage of the 
journey, and that without violating any promise or engagement. At all 
events, if that was not the case, the agents simply violated their instruc- 
tions, and no blame can be rightfully attached to the British Government 
if they did sa 
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233 referred to me, which linequivocally tend to implicate, n6t 
only British Consuls, but the British Minister himself, in 
the unlawful transaction in question ; and so call for in- 
quiry as to the rights of the government in reference to 
them and their government. 

In the application of the general rules of law to the 
offences committed, it is necessary to distinguish between 
the case of any of the Consuls and that of the Minister. 

Tlie several District Attorneys of the United States, 
within whose jurisdiction respectively the cases occurred, 

234 ^^^ properly assumed that the Consuls were subject to 
indictment for infraction of the municipal law, and have 
proceeded accordingly, indictments having already been 
found in the Southern District of Ohio against the Consul 
at Cincinnati, and in the Southern District of New York 
against an ojficer of the Consulate of New York. 

(The rest of the opinion relates to the liability of the 
Consuls to, and the exemption of the Minister from, crimin- 
al prosecutions.) 
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In this controversy there are questions of fact, and ques- 236 
tions of law. 

It is admitted that the British Government did authorize 
its agents in the United States to invite and induce resi- 
dents of the United States to go abroad to enlist by giving 
them information and assistance. 

It is denied that any agents of the Government were au- 
thorized to do more than that, and it is proved that the 
agents were advised that the British Government would not 
interfere in their behalf if they should violate their in- 
structions, (folio 9.) 

It is charged by Mr. Marcy that the agents of the British *^^ 
Government did actually hire or retain persons to go abroad 
to enlist in the sense in which those words were used in Mr. 
Marcy's first letter, (folio 60.) He insists that hirings and 
retainers were eflfected by men who were not irresponsible 
and unauthorized persons, but who were the agents of the 
British Government. 

To this it is replied that those agents were only authoriz- 
ed to give infoimation, advice, and assistance ; that they 
were not authorized to hire or retain parties to go abroad ; 
but, on the contrary, were expres&ly forbidden to do so, 
(folio 9.) 237 

These are the questions of fact, and it will be seen that 
Mr. Marcy is clearly wrong in assuming, as he has done, 
(folio 128) that the British Government have admitted that 
they directed and authorized their agents to do what could 
not be done without a violation of the law of the United 
States. 

But Mr. Marcy insists, Istly. That even if the British Go- 
vernment are not to be held responsible for what is alleged 
to have been done by their agents, contrary to instructions, 238 
still the agents were authorized to violate the law of the 
United States, by inviting, pereuading, and assisting resi- 
dents of the United States to go abroad with the intention 
to enlist on their arrival in the British Provinces. 

2dly. That even if, by those act?, the letter of the law 
has not been broken, yet its spirit has been violated and its 
object defeated ; and, 
IX 
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239 3dly. That even if the British agents, in giving such in- 
formation and assistance, did not violate either the letter or 
spirit of the municipal law, their acts were still a breach 
of international law. 

The questions, then, to be considered are — 
Istly. Whether Congress intended to prohibit the giving 
of information or renderiug of assistance to persons desi- 
rous of going beyond the limits of the United States for 
the purpose of enlisting. 

2dly. Whether the British Government violated the law 
of nations by the employment of agents to give such infor- 

240 mation and assistance. 

As to the first question. What is the true construction of 
the municipal law f we have the admission of Mr. Marcy, in 
his first letter on the subject, that the law would not be 
violated unless enlistments were made in the United States, 
or contracts with parties to go abroad with intent tobe en- 
listed. (See folios 50, 60.) 

We have also the opinion of a District Judge, (Kane,) 
that " the payment of the passage from this country of a 
man who desires to enlist in a foreign port," does not come 
24^1 within the Act. (See ante folio 72.) And another District 
Judge, (IngersoU,) has laid down the law to be that " any 
resident of the United States has a right to go to Halifax 
with the intent to list." (Folio 22.) 

After Mr. Cushing had given his opinion, (August 9th 
1856,) Mr. Marcy presented a new view of the law, (see 
folio 77 et seq.) and began to complain of acts the rightful- 
ness of which he had previously recognized. (See remarks 
on the spirit which infiuenced this conduct, ante notes 30, 
36, 37. 
242 It has been contended that the British Government is not 
at liberty to deny the construction put upon the act of Con- 
gress by the Government of the United States — that the 
opinion of the President is conclusive. 

It is sufiicient to reply, that if that proposition could be 
maintained, the agents of a foreign government, when ac- 
cused by the President of violating the laws of this coun- 
try, could never deny the truth of the accusation, nor even 
be permitted to show that the charge was made in bad faith, 
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and for the mere purpose of picking a quarrel. According to 218 
that doctrine, a despotic prince might declare an act per- 
fectly innocent to be a violation of the mimicipal law, and 
his assertion could in no case be gainsayed. The doctrine 
is wholly inadmissible, for it is evident that the question 
whether the law has been violated cannot depend entirely 
on the assertion of the accuser. 

In ordinary cases, the opinion of the President, upon a 
question as to what is the law of the United States, might 
be submitted to by a foreign government. But in this 
controvei-sy we have, in the first instance, the opinion of 244 
the Secretary of State that the true object and intent of the 
law of Congress was merely to prevent a breach of tte 
neutrality which this country desires to observe between 
belligerents, and that to constitute a violation of that law 
there must be either an enlistment within the United States, 
or a contract to go abroad for the purpose of being enlisted, 
(fos. 50, 60.) And to the same efiect are the judicial opi- 
nions before quoted. 

In opposition to these opinions we have that of the At- 
torney-General, (folio 218,) given after the above men- 245 
tioned letter had been written and sent by Mr. Marcy to 
Mr. Buchanan to be communicated to Lord Clarendon. 

See the question as to the construction of the act of Con- 
gress fully discussed, ante. Also, remarks on the trial of 
Hertz, before Judge Kane, (folio 18,) and of Wagner, be- 
fore Judge IngeraoU, (folio 22.) 

It is clearly too late for the United States Government to 
contend for the latitudinarian interpretation put upon the 
act by Mr. Gushing ; it was the duty of the Government, 
if it intended to insist on that doctrine at all, to advise the 246 
British authorities at the outset, that invitations to foreign- 
ers to go to Canada, &c., to enlist, would be resisted. (See 
ante, fols. 50, 60, notes 25, 30, 31, 36, 37.) 

The next question is, whether the British Government 
violated the law of nations by the employment of agents to 
" induce " residents of the United States to go abroad for 
the purpose of enlisting themselves in the British, army. 

The argument of Mr. Marcy, as to the law of nations, is 
an afterthought, (See ante, note 30.) It is founded upon the 
supposed authority of European publicists who are speak- 

.._..y Google 
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247 ing of systems of government wholly different from that of 
the United States. Yattel says, that it is a grave offence 
to " entice away the subjects of another State." He distin- 
guishes between kidnappers who use violence, and those 
who have "practised seduction only;" observing, that as 
to the latter " it is generally thought sufficient to punish 
them when they can be detected and caught ;" but that 

. as to the former, " it is usual to demand a surrender of the 
delinquents, and to claim the persons they have carried 
off." Book 3, cL 2, sec, 15. 

Adopting this doctrine as being entirely applicable to 

248 this republic, Mr. Marcy contends, (See fo. 132, et seq,^) that 
the British Government had no right to enlist men in Hali- 
fax, who had been induced to go from the United States to 
that port by promises of high wages, &c., and that, whether 
such emigrants were foreigners or natives of the United 
States. (See notes 30, 36, 37, 55, fo. 295.) 

So that, according to Mr. Marcy, if one Englishman 
should persuade or induce another Englishman, resident in 
the United States, to return to England to serve in the 
armies of his native country, the person offering such per- 
suasion would be committing an offence against the law of 

249 nations ! It will be observed, that Vattel does not go so far 
as that, but merely asserts that it is an offence to " entice 
away the subjects of another State." It is unnecessary to 
argue this question, it being quite plain that such persua- 
sion or inducement may be rightfully offered in the ab- 
sence of any municipal law forbidding the same. (See 
ante, fo. 34.) 

There is no such law at present in the United States, and, 
as already observed, (folio 21,) there is no probability of 
any enactment to that effect, either by Congress or by any 

250 one of the State Legislatures. 

Nor is it probable that any law will be passed to pro- 
hibit any person from persuading, inducing or " seducing " 
even citizens of the United States, whether native or adopt- 
ed, to leave this country for the purpose of engaging in 
foreign military service. It would be inconsistent and 
ungracious for the United States, or for any State of the 
Union, to make it penal to persuade or induce aliens or 
naturalized citizens to return to their native country. 
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Nor would any offence be committed against the law of 251 
nations by the act of perenading or assisting a native citi- 
zen of the United States to go and serve in a foreign army. 
As the municipal law does not forbid his going, nor prohibit 
any one from advising or assisting him to go, there can be 
nothing wrong in giving such advice or assistance. 

Lord Clarendon is perfectly right in saying that the 
charge of violation of sovereign territorial rights, cannot be 
fairly urged as a separate and different charge from that 
of violation of the municipal law of the United States. 

When Vattel asserts that it is an offence against the law 
of nations to entice away the subjects of another State, he is ^^" 
assuming tlie policy of such State to be to keep its subjects 
bound to their allegiance. But in the United States no such 
doctrine prevails, " the right of expatriation being," in the 
language of the Court of Appeals of Kentucky, *' a practical 
and fundamental American doctrine." (9 Dana^ 178, AU- 
herry v. Hawkins.) 

At all events, the right of the American citizen to go into 
foreign service is clear, and no one has pretended that the 
neutrality of this government is compromitted by the exer- 
cise of that right. 

See remarks on the English Enlistment Act, WheatorCs 253 
Elements^ part 4, ch, 3, 8. 17, 2iXi^Wheatonh History of the 
Law of Nations^ part 4, «. 25. 

Wheaton observes, that during the wars of the French 
Revolution, the United States, appealing to the principles 
laid down by Vattel^ B. 3, ch. 3, sec. 104, prohibited " the 
belligerent powers from equipping, arming and manning 
vessels of war in their ports." No such doctrine as that 
now contended for by Mr. Marcy is sustained by Vattel, 
or any other writer on international law, nor can any coun- 
tenance of it be found in the course adopted by the United 254 
States at the period in question. 

See Martens, ch» ft, sec. 2, as to what are the duties of 
neutrals. Also Grotius, B. 3, ch. 17. 

The Supreme Court of the United States has decided 
that " the sending of armed vessels or of munitions of war 
from a* neutral country to a belligerent port for sale as arti- 
cles of comnaerce, is unlawful only as it subjects the pro- 
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265 perty to confiscation or capture by the other belligerents." 
The Santissima Trinidad^ 7 Wheat, Hep.^ 283. 

BynkersJuBck^ in his treatise on the law of war, devotes 
a chapter (chap. 22) to the subject of " enlisting men in 
foreign countries and incidentally of expatriation." He 
holds that in the absence of municipal law prohibiting the 
act, it is perfectly lawful and right to enlist men in a 
foreign State. 

A fortiori^ a State whose citizens have the right of ex- 
patriation, cannot complain if a foreigner merely persuades • 
or invites them to exercise that right. Of course, the State 
256 flight prohibit the giving of such advice, but legislation of 
that character would be remarkably ungracious in a State 
which in its correspondence with foreign powers constantly 
insists on the natural right of every man to absolve him- 
self from his allegiance to his native country. That is the 
position assumed by the Government of the United States. 

And when, in addition to this, we find that the country 
has been to a great extent peopled by emigrants from 
Europe, who have been authorized by the laws of the 
United States to absolve themselves from their former alle- 
giance, it is clear that the passage, quoted by Mr. Marcy 
857 from Vattel^ has no application. 

Nor is there any real conflict between Vattel and 
Bynkershcech on this question, for the former meant only to 
assert that it is an off'ence against the law of nations for an 
individual to disturb the domestic policy of a foreign State ; 
whilst Bynh, maintains that when the policy of a State 
is not opposed to the expatriation of its citizens, then it is 
lawful to induce them to leave their native country, and 
enter into the military service of another. 

It is true that no American could lawfully in England 
persuade or assist an Englishman to go abroad to serve in 
a foreign army, because by the English common law it is a 
misdemeanor for a subject to enter into foreign service 
without the consent of the Sovereign. 2 Kenfs Com, (8 
ed>ip, 5 ; 1 East, P. C, 81 ; 1 Hawh, P, C, B. 1, ch, 22, 
sec, 3. 

It would be absurd to maintain, in the present State of 
the municipal law of the United States, that an Englishman 
should be subjected to three years imprisonment if he in- 
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duced one of his fellow-coUntrymen to return home to serre 259 
his country. 

This country cannot reasonably claim a monopoly of the 
right of seduction: other powers have at least the right to 
re-seduce their citizens to return to their former allegiance ; 
a right which will remain until some new legislation takes 
place, conceived in the spirit of the old law of Pennsylvania, 
which made it a crime to seduce artists to settle abroad. 
(See this law, cited 3 Dallas Bep,^ 143.) It may be 
here observed that any foreign government can, without 
adopting the American doctrine of expatriation, hold this 
country bound by its repeated affirmance of it. 260 

. The doctrine of the English law is '• that natural born 
subjects owe an allegiance which is intrinsic and perpetual, 
and which cannot be divested by any act of their own." 
1 Blac. Com., 369. Kent says, 2 Kent. Com., 43, " It has 
been a question frequently and gravely argued, both by 
theoretical writers and in forensic discussions, whether the 
English doctrine of perpetual allegiance applies in its full 
extent to this couutry." He reviews the decisions in the 
United States on this subject, and concludes that the 
weight of American authority is in favor of the English 
doctrine ; but adds, "The naturalization laws of the United 261 
States are, however, inconsistent with this general doctrine, 
for they require the alien who is to be naturalized, to abjure 
his former allegiance without requiring any evidence that 
his native sovereign has released it." 

In the case of Henfieldy reported in WhartorCs State 
Trials of the United States, p. 49, the defendant was 
charged with having enlisted in a French privateer, at a 
time when the United States were at peace with England, 
and there was war between England and France. The 
trial took place in the Circuit Court of the United States, 262 
at Philadelphia, in the year 1793, before the passage of any 
act of Congress, respecting foreign enlistments. 

Judge Wilson, in his charge to the Grand Jury, said : 
That " a citizen who, in our State of neutrality, and without 
the authority of the nation, takes an hostile part with either 
of the beligerents, violates thereby his duty, and the laws 
of his country." 

It appears that the judge referred to acts done within the 
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263 jurisdiction of the United States. ■ The indictment charged 
that the defendant was an inhabitant of the United States, 
and that he being a prizemaster on board the privateer, 
did sail to several maritime places, within the jurisdiction 
of the court, to capture English ships, &c. All the counts 
are to the same effect. 

It was contended by the counsel for the prosecution that 
the law of nation^ was part of the law of the land, and that 
tlie defendant had offended against the law of nations. 
That at the time of the commission of the act the defendant 
was a citizen of the United States, had not renounced his 

264 country, and was not domiciliated elsewhere, and that his 
family was still in Massachusetts. The defendant had en- 
listed in the privateer, at Charleston. The counsel for the 
prosecution argued as follows, (p. 81) : 

" Let us suppose America engaged in war, and that one 
of her faithless children prefers the other party, joins an 
hostile detachment, which has already invaded his own 
country, or enters on board a foreign privateer, lying in our 
bay^ and commits those acts which, in war are lawful in 
peace crimes. Does the right to emigrate, the right to 
choose his country, to renounce his former allegiance, pro- 

265 tect him here ? 

It will be said that this is not a parallel case. What is 
the difference ? 

1. The offender, in the latter case, has a right to leave 
one country, and become a citizen of another. 

2. He has a right to disengage himself entirely from the 
obligations of duty and obedience to the first country. 

3. The act of joining the other country, of itself, exempts 
him from those primary obligations. 

So far the parallel is exact. 

To escape its effect, it may be asserted that a man can 

266 never lift his hand against his native country. But then 
what becomes of all these rights ? If the slavish doctrine 
of an unalienable allegiance is admitted, it totally destroys 
the right of emigration. Thus, after all this circuit, we are 
let down where we began, viz : That the emigration from 
one country, and the reception in another, must be sub- 
stantially and definitively effected before the acts of hostility. 
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Let it not be said that this doctrine violates the rights of 267 
man. It is on the rights of man that it is established." 

In charging the jury. Judge Wilson observed (p. 84) that 
the defendant had admitted that when he committed the 
act of hostility in question he was a citizen of the United 
States. It was at that time (says the judge) " the least of 
his thoughts to expatriate himself." 

The jury returned a verdict of not guilty. 

See on page 89 the extract from Mr. Jefferson's letter to 
Mr. Morris, then in England, commenting on this trial. 
(3 Jeff. Car. 271.) 268 

" It has been pretended indeed, that the engagement of 
a citizen in an enterprise of this nature was a divestment of 
the character of citizen, and a transfer of jurisdiction over 
him to another sovereign. Our citizens a/re enti/rely free to 
di/vest themselves of that character hy emigratdon, and other 
acts manifesting their intention, and may then become the 
subjects of another power, and free to do whatever the 
subjects of that power may do. But the laws do not admit 
that the bare commission of a crime amounts of itself to a 
divestment of the character of citizen, and withdraws the 269 
criminal from their coercion," 

In TaJhot V. Janson^ 3 Dallas^ 133, before the Supreme 
Court of the United States, in 1795, it was held that " a 
capture by a citizen of a neutral state, who sets up an act 
of expatriation to justify it, is unlawful, where the removal 
from his own country was by sailing contrary to the laws 
of his country in the capacity of a cruiser against foreign 
powers." The capture was made by a vessel illegally fit- 
ted out in the United States by citizens of the United States, 
and carrying the flag of the French Republic, being com- 
missioned as a privateer. 

It was contended by Mr. IngersoU, that the abstract 270 
right of individuals to withdraw from the society of which 
they were members, was antecedent and superior to the 
law of society, and recognized by the best writers on public 
law, and by the usage of nations ; that the law of allegi- 
ance was derived from the feudal system, by which men 
were chained to the soil on which they were born, and con- 
verted from free citizens to be the vassals of a lord or supe- 
12 
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271 rior ; that this country was colonized and settled upon th 
doctrine of the right of emigi^ation ; that the right was in- 
contestible if exercised in due conformity with the moral 
and social obligations ; that the power assumed by the 
Government of the United States of naturalizing aliens by 
an oath of allegiance to this country, after a temporary 
residence, virtually implies that our citizens may become 
subjects of a foreign power by the same means. 

The counsel on the other side conceded that birth gave 
no property to the man ; that upon the principles of the 
American Government he might leave his country when 

272 he pleased, provided it was done lona fide^ and with good 
cause and under the regulations prescribed by law ; and 
that he actually took up his residence in another country 
under an open and avowed declaration of his intention to 
settle there. 

The question was not decided by the Court. 

In the case of Williwrm^ tried in the Circuit Court of the 
United States, at Hartford, 1799, Wharton^s State Trials^ 
652, the defendant, a citizen of the United States,was charg- 
ed with having in the West Indies accepted a commission 
from the Republic of France, then at war with Great Bri- 

273 tain, which country was at peace with the United States, 
and the indictment alleged that the act of the defendant 
was a violation of the treaty between England and the 
United States. The defence wais that the accused had 
become duly naturalized in France, and had renounced his 
allegiance to the United States. 

Chief Justice Ellsworth held that this was no defence, 
and the defendant was convicted. The judge said : " In 
countries so crowded with inhabitants that the means of 
subsistence are difficult to be obtained, it is reason and 

274 policy to permit emigration. But our policy is different, 
for our country is but sparsely settled, and we have no in- 
habitants to spare." "^ • * * 

" Consent has been argued from the acts of our govern- 
ment, permitting the naturalization of foreigners. When 
a foreigner presents himself here and proves himself to be 
of a good moral character well affected to the Constitution 
and Government of the United States, and a friend to the 
good order and happiness of civil society, if he has resided 
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here the time prescribed by law we grant him the privilege 275 
of a citizen. We do not inquire what his relation is to his 
own country ; we have not the means of knowing, and the 
inquiry would be indelicate. We leave him to judge of that. 
If he embarrasses himself by contracting contradictory ob- 
ligations, the fault and the folly are his own. But this im- 
plies no consent of the government that our own citizens 
should expatriate themselves." 

This is but the opinion of a single Judge on Circuit. 
See, as to the right to go into foreign service, the opinion 
of Chief Justice Marshall, quoted post folio (288). 276 

Judge Ellsworth's opinion was assailed in a pamphlet put 
forth by Mr. Madison's administration, at the time of the 
impressment difficulties, now understood to have been writ- 
ten by Mr. Hay, then District Attorney of Virginia. {A 
treatise on Mq)atHation^ Wdshington^ 1814.) 

See WhartovbS notes to this case. " The question ndsed 
in the text, whether a citizen may, in any manner, without 
the consent of his Government, cast off his allegiance to 
his native country, is one which has arisen in this country 
to more than theoretical importance." * * * 277 

" One of the chief causes of the war of 1812 was the disre- 
gard paid by the British Government to the naturalization 
of British subjects in this country. Within a very short p€« 
riod the matter has been again agitated in the masterly des- 
patch of Mr. Buchanan, arising from the detention of Ber. 
gen and Ryan, during the late insurrection in Ireland. The 
claim of the United States for the release of these parties 
was founded on the assumption that as naturalized citizens 
of this country they were no longer subject to the jurisdic- 
tion of England." 

" The tendency of the public mind in this country is un- 378 
questionably in favor of the right of expatriation. The ex- 
travagant extent to which the doctrine of perpetual alle- 
giance has been at times carried in England, the grievances 
suffered by us from the practical operation of the English 
rule during the early part of this century, and the some- 
what migratory habits of our people, have rendered the 
doctrine distasteful ; while the apparent inconsistency with 
our system of naturalization, and the uniform encourage- 
ment offered by the Government to emigration, have been 
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279 thought to preclude its adoption by the Courts. It has al- 
so, as has been seen, been opposed by very high authority 
in the Cabinet and in Congress." 

* * * He refers to the common law maxim 
" that no one may throw off his country, or abjure his alle- 
giance." " This rule," says he, " founded on the feudal re- 
lation of lord and vassal, stamps upon any one born within 
the British kingdom so indelibly the character of a British 
subject, that no act on his part can relieve him from its con- 
sequent duties." 

This doctrine he considers to he adopted in this country ! 

280 although he admits that the publicists in general speak of 
the right to leave the State at pleasure as a natural right. 
" That the King of England refused to permit the naturali- 
zation of aliens in the Colonies, was one of the causes of 
complaint enumerated in the Declaration of Independance 
Before the adoption of the Constitution, two States, Penn- 
sylvania and Virginia, had provisions in their Constitution, 
and laws in favor of the right of emigration. These pro- 
visions were considered as destroying the common law rule. 
Mv/rray vs. McCarthy ^^ Munford^Z^Z / Joebson Y%.Bums, 

281 SBimiey, 83." 

Mr. Wharton, after referring to the opinion of the Su- 
preme Court of the United States, in Sha/riks vs. Dupont^ 
3 Peters^ 242, and in Inglis vs.Trustees of Sailors Snug Har- 
bour, iJ. 99, says : " However distasteful it may have been 
in a political point of view, we are bound therefore now to 
hold that allegiance does not shift at will, but is a contract 
disssoluble only by consent. Nor is it to be disguised that 
the repugnance with which this view was visited in tha 
earlier stages of the Republic, when the country was com- 

282 posed of nothing else tlian aliens naturalized or revolution- 
ized, is now yielding to a more imperial policy." 

In Shanks v. Dupont^ 3 Peters^ 246, Story, J., delivering 
the opinion of a majority of the court, incidentally observed 
that', " The general doctrine is that no person, can by any 
act of their own, without the consent of the government, 
put off their allegiance and become aliens." This case 
was decided in the year 1830. The question involved was 
whether the heirs of a British subject who owned lands 
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^n South Carolina in 1794, were entitled to the same by vir- 283 
tue of the treaty with Great Britain. 

The Court of Appeals in Kentucky, in Alsberry v. Haw- 
kins, 9 Bcma's Hep., 178, held (in the year 1839) that, " if 
there he no statute regulation on the subject, a citizen may in 
good faith abjure his country, and that the assent of the 
government was to be presumed, and he be deemed dena- 
tionalized." 2 Kenfs Com,, 49, note h. 

Most writers on public law affirm the right even of a 
subject to abandon his native country. 

£urlamaqui, ch. 5, s. 13 : " It is a right natural to all 
free people that every one should have the liberty of re- ^^ 
moving out of the Commonwealth if he thinks proper." 
He adds that, " in general, a man ought not to quit his 
native country without the permission of his sovereign. 
But his sovereign ought not to refuse it him without very 
important reasons." 

Vattel, B. 1, cK, 19, s. 220 : " Every man has a right to 
quit his country in order to settle in any other, when by 
that step he does not endanger the welfare of his country." 

In a note to the 7th American edition, the editor says : 
" Our laws require the services of naturalized citizens in 
time of war, even if the enemy should be their native 
State ; and our government has always resisted all attempts 285 
by such State to punish them as traitors." 

Orotius, Booh 2, ch. 5, s. 24, lays down a doctrine similar 
. to that of Yattel. 

And so Puffendorf, Booh 8, c. 11, s. 2, 3, 4. 

And see Martens, B. 3, ch. 3, sec. 6. 

The Eomans forced no peraon to continue under their 
government, and Cicero highly commends this ; calling it 
the surest foundation of liberty, Orat. pro L. C. BaXbo, 
ch. 13. 286. 

The publicists quoted above do not, however, mean to as- 
sert that the natural right referred to is not subject to the 
control of mxmicipal law, but only that in the absence of 
any prohibition in the latter, the subject has a right to 
leave his country. See on this point Bynh. chap. 22. 
Bowyer, in his Treatise on Universal Public Law, p. 273, 
says : " The power of emigrating and throwing off citizen- 
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887 ship or allegiance, depends in each country on its munici- 
pal laws, and this is a matter of arbitrary or positive law." 
In the absence of any legislation on the subject, the right 
of the American citizen to emigrate, and, in good faith, to 
absolve himself from his allegiance to the land of his birth, 
seems to be the direct consequence of the principles upon 
which the institutions of this Republic are founded. If 
any restraint of this right be deemed expedient, it should 
be introduced by legislation. To affirm that the old rule 
of the common law, founded upon feudal reasons, is in full 

288 force here, is to place the nation in a ridiculous attitude ; 
the government of the United States having, in its corres- 
pondence with foreign powers, pronounced the English 
doctrine of perpetual allegiance to be repugnant to the 
natural liberty of mankind. 

In the case of the SanUsdma Trinidad^ 1 Brock, Rep.^ 
486, Chief Justice Marshall held, that whether the right of 
expatriation exists or not, an American citizen may, accord- 
ing to the modem usage of nations, engage in foreign ser- 
vice, without compromising the neutrality of his govern- 
ment, or divesting himself of his citizenship. He also held, 

289 ^^^ *^® application of this general principle to the case in 
hand was not prevented by the treaty of peace between 
the United States and Spain. 

Thj^ accords with the opinions recently delivered by 
Judges Kane and Ingersoll, quoted supra, so that we may 
consider it settled that citizens of the United States may go 
abroad and enlist in foreign service. 

But, according to the doctrine sustained by the federal 
courts, an Englishman, who has become naturalized, will 
be treated as a traitor, if, after returning to his native coun- 

290 try to settle there, he be found in arms against the United 
States ; and yet the application by England, of the same 
doctrine, is denoimced and resisted by this government. 

See Wha/rton^8 American Crimi. Lorn, 3d ed., page 902. 
" It seems, however, that a foreigner who had applied for 
naturalization in this country and taken the usual oath, but 
whose naturalization was not at all completed, and who 
being abroad, there enters such a privateer, &c., would 
hardly fall within the compass of the Act." United States 
V. ViOato, 2 Ball. 170. 
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We have now, m the correspondence before tts, still 20- 
another step taken m this career of inconsistency, it being 
now contended by the United States that international 
law is violated, if foreigners resident here are invited to 
return home to serve their native country. 

Even in England there is more freedom of speech and 
action, in this respect, than Mr. Marcy would allow in this 
Republic. Any person ipay put forth advertisements in the 
English newpapers, or make speeches in public, recom- 
mending the foreigners now resident in England to leave 
that country and come to the United States, for example, 
for the purpose of entering into the military service of this 292 
country. 

The Act 59, Geo. 3, ch, 69 provides that, if any natural 
bom subject shall, without leave, enter or agree to enter 
into foreign military service, or shall agree to go, or shall 
go to any foreign country, with intent to enlist, or, if any 
person whatever, within the United Kingdom or in any 
part of His Majesty's dominions elsewhere, " shall hire, re- 
tain, engage or procure," or attempt to hire, &c., any per» 
son to enlist in a foreign service, or to go abroad for that 
purpose, he shall be deemed guilty of a misdemeanor. 

See 3 Burn^s Justice, by D'Oyley & Williams, p. 240, ^^ 
title "Foreign Service:" 

As a natural born subject of the Queen of England can- 
not lawfully enlist in foreign service ; it would be a mis- 
demeanor at Common law to advise or persuade him to do 
BO. But the Act of Parliament does not make it penal to 
advise or persuade a/br^iy/i^r resident in England to emig- 
rate for the purpose of enlisting in foreign service, nor is it 
an offence to assist him in the accomplishment of that pur- 
pose. 294 

The Act is a penal one, and would be strictly construed, 
and acts of advice and assistance would not be treated as 
acts of hiring or procuring, &c. 

No one in England would think of objecting, that either 
the letter or the spirit of the Act of Parliament would be 
. violated by this course of proceeding, although that Act is 
more rigid in its provisions than the Act of Congress. Nor 
would it be contended that the sovereign rights of Great 
Britain would be violated, if agents of this Republic were to 
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295 persuade and assist the foreign residents in England to 
come to the United States for any purpose whatever. 

Mr. Marcy, not content even with the doctrine, that it is 
unlawful to invite foreigners to leave the United States, 
and go into foreign service, intimates that, if an Act of 
Congress should be passed forbidding any person from leav- 
ing the United States for the purpose of enlisting as a soldier 
within the British territory, then the sovereign rights of the 
United States would be infringed hy Cheat Britain^ if she 
enlisted such person, (ante folio 132.) And yet Mr. Marcy 
would doubtless deny, that the sovereign rights of Great 
Britain are violated when British subjects are enlisted in 

296 the United States army and navy, although this govern- 
ment is well aware that the law of England prohibits tliem 
from entering into foreign military service ! 

The upshot of all this is simply that this country is to 
claim all the benefit of a supposed rule of law which is 
nevertheless to be repudiated when any other country in- 
vokes it. And the government of the United States is to 
disregard the laws of other countries, forbidding the ex- 
patriation of their subjects or citizens, but the Courts here 
are to enforce similar laws forbidding the expatriation of 

297 American citizens native or naturalized. 

Mr. Marcy has not directly insisted that the law of 
nations would be violated by the acts of agents of a foreign 
government, which would be objectionable if performed ])y 
private persons. But the argument in his last letter is, 
that in every instance where a person, whether a citizen or 
foreigner, has been induced by agents to leave this country, 
for the purpose of entering into a foreign service, the law 
of the United States has been violated. 

298 If private persons may lawfully assist the emigration of 
individuals intending to become soldiers in a foreign 
service, the agents of a foreign government may do the like 
until prohibited by legislation. (See anteio, 58 and note 19.) 

No publicist affirms that it ig unlawful for the agent of a 
foreign government to do what is in itself lawful, and what 
may be done by private individuals. 

In a State where millions of the inhabitants come from 
other countries, where the fleets and armies are composed 
chiefly of foreigners, and where the right of expatriation is 
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insisted on, it cannot be improper for the agent of a foreign 299 
government to call public attention to the advantages to be 
gained from the exercise of that right by either the tem- 
porary residents, or naturalized or native citizens. 

If it be conceived that good policy requires some restraint 
in this particular, let new laws be made accordingly. 

The passage quoted by Mr. Marcy, from Vattel, draws 
no distinction between the acts of private persons and 
those of the agents of a foreign government. 

BynkershcBck^ in his treatise on the law of war, {chap. 
22,) considers, the question, " whether a prince may, in the 300 
territory of a friendly sovereigny enlist private individuals, 
who are not soldiers, and make use of them in war against 
his own enemies." He says : '' It is certain that if a prince 
prohibits his subjects from transferring their allegancc and 
entering into the army or navy of another sovereign, such 
sovereign cannot with propriety enlist them into his 
service ; but where no such prohibition exists, (as is the 
case in most of the countries of Europe,) it is la\vful, in 
my opinion, for the subject to abandon his country, immi- 
grate into another, and there serve his new sovereign in a 
military capacity. 301 

" It is lawful, I repeat it, if there is no law that prohibits 
it, for a subject to change Jiis condition and transfer his 
allegiance from one sovereign to another. The writers on 
public law are all of this opinion; nor does Grotius dissent 
from them, but he adds, that expatriation is not lawful 
among the Muscovites, and we know that it is unlawful 
also amongst the English and Cliinese r" * * * 
"If it is lawful for a subject to pass under the dominion 
of another prince, it must be so likewise for him to seek 
the means for procuring an honest livelihood, and why 
may he not do it by entering into the land or sea service ? 302 
In the United Provinces there is certainly no law to prevent 
it ; and many Dutchmen, formerly, as well as within my 
own recollection, have served other sovereigns, by sea as 
well as by land. 

" When I speak of other sovereigns, I only mean those 
who are in amity with us." 

* * * "K, therefore, our subjects, whose assist- 
l^nce we do not want in time of war, and who are not pre- 
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303 vented by any law from transfering their allegiance, may 
lawfully hire out their military services to a friendly prince, 
why may not also that friendly prince enlist soldiers in the 
territory of a friendly nation f Where it is lawftil to let 
out to hire, it is also lawful to hire, and why should it not 
be equally so to contract for the hiring of soldiers in the 
territory of a friend, as to make any other*contract and 
carry on any kind of trade." 

He answers the objection, that the soldiers thus hired, 
may possibly be employed against their own sovereign, by 
saying, " that we are only to attend to the state of our 

304 country at the time, and ought not to look so far into 
futurity. Nor do I see any difference between enlisting 
men and purchasing gun powder, ammunition, arms and 
warlike stores, which may certainly be done by a friendly 
sovereign in our country, and which he may also use after- 
wards against us." * * * " I am of 6pinion, 
therefore, that the same law which obtains as to the pur- 
chase of implements of war, must apply in like manner to 
the enlistment of soldiers in the territory of a friendly 
nation," unless there is .a legal prohibition. He mentions 

305 that there is such a prohibition in the United Provinces. 

BynhersTujBch^s doctrine is not that enlistments may be 
made in a neutral country without the permission of the 
sovereign, but that (if that permission be obtained) the ob- 
jections often raised to the practice are insufficient. 
Neither of the belligerents can complain of it, if partiality 
be not shown, and if the practice be not a novel one. 

"Whether Bynkershoeck's opinion be sound or not, no ob- 
jection can be raised, even by the most captious, against 
the right to publish advertisements in a free neutral country 
•^06 stating the terms on which foreigners resident there will, 
on emigrating to another country be received into the 
service of any of the belligerents, that is to say, if there be 
no positive law prohibiting such advertisements. 

It will perhaps be said that citizens of the United States, 
whether native or naturalized, should not be permitted to 
expatriate themselves and enlist in foreign service, because 
they might be opposed to each other. But this considera- 
tion will not appear to be entitled to any weight, when we 
reflect upon the fact that in this republic men from all parts 
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of Europe are encouraged to absolve themselves from their 307 
allegiances, and are enlisted in the armies of the republic, 
and may indeed be compelled by this government to fight 
against their native country. 

Yattel^ Booh 3, ch. 2, sec. 13, examines the question, 
" whether the profession of a mercenary soldier be lawful 
or not? or whether individuals may, for money or any 
other reward, engage to serve a foreign prince in his 
wars ?" He says, " This question does not to me appear 
very difficult to be solved. They who enter into such en- 
gagements, without the express or tacit consent of their 308 
sovereign, offend against the duty of subject. But if their 
sovereign leaves them at liberty to follow their inclination 
for a military life, 'they are absolutely free. Now, every 
man joins himself to whatever society Jie pleases, and which 
to him appears to him most advantageous. He may make 
its cause his own, and espouse its quarrels." 

In The United States vs. Wyngally it was held by the Su- 
preme Court of the State of New York, in the year 1843, 
5 HilVs Rejp,^ 22, that " there is no statute or principle of 
public policy which forbids the enlistment of aliens into 
the army of the United States." 309 

Per Cur., p. 22. '^It is supposed, however, that inde- 
pendently of the statute, there is such an unfitness in an 
alien enlisting in our army, thus obliging himself to fight 
perhaps against his own country, that the act is criminal 
by the law of nations. We were not referred to any pub- 
licist who has advanced such an opinion, nor are we aware 
of any. There is nothing in the law of nations which denies 
to a subject the right of expatriation. On the contrary, 
the right is asserted by all approved writers on that law ; ojq 
sometimes indeed under qualifications, but every man must 
in effect be his own judge, whether he will continue subject 
to the government under which he was bom, or transfer his 
allegiance to another. Hardly any nation in the civilized 
world, whose subject has expatriated himself, would at this 
day claim to treat him, even in time of war with his adopt- 
ed country, as still bound by his original obligations. I 
speak not of the common law, nor of any that is merely 
local to the country of his first residence, but of the rules 
which govern the intercourse of nations in their corporate 
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811 capacity. {See Vattel, B. 1, ch. 19, sec. 220 to 226. Du 
Ponceau^ 9 BynhershcBck^ chap. 22, p. 176.) Emigration, en- 
lifltment, and taking the soldier's oath, is effectually a 
change of allegiance. Though it do not confer all the 
rights of citizenship, it is a naturalization quoad hoc ; and if 
the expatriation be hona fide, there is nothing contrary 
either to law or morals in the soldier fighting against his 
original coimtry, should a war break out between that and 
the one into whose service he has chosen to enter. Being 
domiciled in the latter for any purpose, his native country 
would not, in time of war, discriminate between him and 

312 his neighboi-s. Tte person and effects of each would be 
alike exposed to the violence and ravages of the conflict, 
and both would be equally entitled to defence and protec- 
tion from his adopted country. Who would deny that un- 
der such circumstances, he might properly r<*nder assist- * 
ance of any kind toward the common defence? 

But whether he may resist his own country or hot, he 
may enlist in a foreign service, binding himself in general 
terms and acting accordingly, so long as his country is at 
peace with the state to which he engages himself. The 

313 right to do so much, even without an intent to transfer his 
allegiance, has always been recognized in practice, and 
forms a familiar head in the works of publicists. Vattel 
pronounces it to be always lawful, many times laudable ; 
and he defines the obligations which spring out of the rela- 
tion thus created. ( Yattel, B. 3, c. 2, s. 13 and 14.) 

It has been said that the project of enlisting in the British 
Provinces emigrants from the United States, was ill con- 
ceived and impracticable, on account of the material pros- 

314 perity of the people of this Republic. On this point the 
New York Evening Post (March 5th, 1856,) makes the fol- 
lowing remarks : 

" It was the most natural thing in the world that when 
Great Britain wanted soldiers, she should have bethought 
herself of a country which had sent out so many warlike 
expeditions against nations with which it was at peace, 
which abounded with men of a roving, adventurous spirit, 
and the government of which had so very recently given 
an example of its contempt for the obligations of neutrali- 
ty. Here they deemed it easy, by the exercise of a little 
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quiet dexterity, to collect recruits for their army in the 315 
East. They tried the experiment, and, to their surprise, 
found those who were employed in this service watched 
and prosecuted." 

The fact is that at this time there were many thousands of 
able-bodied men in New York and other large cities of the 
U. S/, emigrants from Ireland and Germany, out of employ- 
ment and entirely destitute. And but for the latitudinarian 
construction put upon the act of Congress by the Pierce ad- 
ministration, several regiments could easily have been ob- 
tained in the way proposed. It may be here observed that 
the distress was by no means confined to emigrants, though 
it was from that class that the recruits were expected to ^1^ 
come. 

An unprejudiced enquirer can scarcely fail, after a care- 
ftd perusal of the correspondence under review, to come to 
the conclusion, that in no respect whatever can the conduct 
of the British Government be justly complained of by the 
Government of the United States. It even appears doubt- 
ful whether the complaint has been prosecuted in good faith, 
for it seems difficult to escape the conclusion that the real 
object of the President throughout the correspondence has 
been to pick a quarrel with England, to be turned to ac- 
count in the event of a defeat of the Allies in the war with 
Russia. If the AUies had been compelled to raise the siege 317 
of Sebastopol, and if that had been followed by the defec- 
tion of Austria, it is not improbable that the United States 
would have been found enrolled amongst the supporters of 
Kussia. 

As matters now stand, there is but little probability of a 
rupture between England and the United States ; but it is 
evident, from the captious spirit displayed by the latter in 
this correspondence, that the continuance of peace depends 
upon the question, whether a convenient opportunity shall 
present itself to this Government for joining the enemies of 313 
Great Britain. At all events a casus belli will never be 
deemed wanting by this Government so long as the control 
of affairs remains in the hands of men who have got up 
the tissue of absurdities, misrepresentations, quibbles, and 
inconsistencies displayed in the above correspondence. 
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819 The reply, on behalf of the British Govemment, to Mr. 
Marcy, will probably not follow that gentleman through all 
his verbose special pleading. It may be presumed that 
Lord Clarendon has not sufficient leisure to write a treatise 
by way of answer to that of Mr. Marcy, and will be content 
to expose the elaborate fallacies of the latter by reiteratii^ 
a few plain statements of facts and propositions of law. 

A few words from Mr. Crampton would not be amiss in 
relation to the exact period when the new and peculiar 
doctrine as to seduction and sovereign rights was first broach- 

320 ed by Mr. Marcy, and as to the previous conversations be- 
tween those two gentlemen on the subject of the proposed 
enlistmejits in the British Provinces of foreigners emigrating 
from the U. S. for that purpose. 

The withdrawal, or dismissal, of Mr. Crampton and the 
accused Consuls, will by no means settle the questions in 
controversy. 

This Government Jias demanded, ''as a pa/rt of the sat- 
isfaotion due to it from Great Britain, that the men who 
had been enticed^ contrary to law, from the United States 

321 into the British Provinces and there enlisted into Her Ma- 
jesty's service, should be discharged." (Fo. 146.) 

Indemnity for the past and security for the future, are re- 
quired. (Fo. 165.) 

England is required to admit the soimdness of Mr. Marcy's 
last construction of the act of Congress, and the unsound- 
ness of hi^f/rst reading of the same, although this is in ac- 
cordance with the plain meaning of the act and the judicial 
interpretation thereof. Next, the soundness of the new point 
of international law lately discovered by Mr. Gushing, must 
be admitted. 

322 And after doing so, it must be acknowledged by Great 
Britain that if a law be made in the United States, forbid- 
ding persons here to go abroad to enlist in foreign service, 
those persons cannot be enlisted within the British domin- 
ions without a violation of international law, (fo. 132) but 
that the laws of England, forbidding British subjects to en- 
ter into foreign military service are void, so far as regards 
the United States, it being competent for the Govemment 
of the latter to absolve British subjects frpm their allegi- 
ance. 
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It is quite likely that there will be some slight demur to 323 
all this. Indeed, it may not be very rash to surmise, that 
if peace be proclaimed in Europe, we shall find the Pierce 
administration resting content for awhile with the diploma- 
tic triumph which they have achieyed by such a vast dis- 
play of learning and acuteness, and willing to leave for a 
more fitting opportunity the task of enforcing a complete 
submission to these doctrines. 
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